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THIS ENVIRONMENTAL RESTRICTIWVE COVEMNANT is made this é 1F'ib“i:iae'r_y' of
Eﬁﬂffﬂﬂu—' 201 'f_ by King Park Development Cerporation ("*Owner’').

WHEREAS: Owner is the fee owner of certain real estate in the County of Marion, Indiana,
which is located at 1324 East 16! Street in Indianapolis and more particularly described
in the attached Exhikit “A" ("Real Estate”), which is hereby incorporatad and made a
part hereof. The Real Estate was acquired by Conditional Quitclaim Deed on August 19,
201G, and recorded on September 22, 2018 as Deed Record A20ME00105148 1n the
(fice of the Recorder of Marion County, Indiana. The Real Estate consists of
approximately 0.31-acre and is identified by the State by parcel identification number 49-
07-31-213-415.000-101. The Real Estate to which this Covenant applies is depicted on
a map attached hereto as Exhibit “B",

WHEREAS: A Comfort and Closure Letter, a copy of which is attached hereto as Exhibit
“C¥ was prepared and issued by the Indiana Department of Environmentat Management
(“the Department™ or "IDEKM™ pursuant to the Indiana Brownfields Prograim’s ("Program™)
recommeandalion at the request of the Qwner to address the redevelopment potential of
the Real Estate which is a brownfield site resalting from a release of hazardaus
substances and patroleum relating to historical operations on the Real Estate, Program
site number BFD #4160814,

WHEREAS: The Comfort and Closure Letter, as approved by the Depariment, provides
that certain contaminants of concern ("COCs") were detected in soil and ground water o
the Real Estate but will net pose an unacceptable rizk to human health at the detected
concentrations provided that the land use restrictions cantaingd hersin are implameanted
and maintained fo ensure the prolection of pubklic health, safety, or welfare, and the
environment. The COCs are banzeneg, lead, 1-methylnaphthalene, 2-methylnaphthaleng,
naphthalene, 1.2 4-friimethylbenzene, and 1,3 5-trimethylbenzene in ground water.,

WHEREAS: 3oil and ground water on the Real Estate were sampled for some or all of
the following: volatile organic compounds ("WOCs"), polynuclear aromatic hydrocarbons
("PAHS"), arsenic, and lead. Investigations detected levels of henzane, iead, naphthalene,
1-methylnaphthalene, 2-methylnaphthalene, 1.2 4-trimethylbenzene, and 1.3.5-
trimsthylbenzane in ground water at concaentrations abhove their respective residential tap
ground walter screening levels ("Res TAP GVWWSLs") established by IDEM in the
Remediafion Closure Guide ("RCGY (March 22, 2012 and applicable revisicns).
Maphthalene in ground water was detectad above its RCG Res VE GWSL, but below ifs
Indus VE GVWSL. Ground water analytical results above applicable RCG screening levels
are summarized on Table 1, attachad herato as Exhibit “D". A sitc map, attachaed hercto
as Exhihit “E”, depicts sample locations on the Real Estate at which the COCs were
detected in soil andfor ground water abave applicable RCG screening levels.




WHEREAS: IDEM approved a conditional residential closure of enviranmental conditions
on the Real Estate under RCG since: 1) the source of petroleum contamination was
eliminated by removal of the USTs, 2} potable water is available through the Incal
municipality; 3) if residential use of the property is considered in the future, the potential
indoor air exposure pathway can he addressed through further risk evaluation and/or
installation of a vapor mitigation system{s), and, 4) exposure to the detected ground water
centamination can be addressed through an institutional control.  Therefore,
environmental condifions on the Real Estate meet conditional residential cleanup criteria
in tha RCG s0 long as the land use restrictions required by this Cavenant are maintained.

YWHEREAS: Environmental reports and other documents related to the Real Estate are
hereby incorporated by reference and may be examined at the Public File Roam of the
Department, which is located in the Indiana Governmeant Center North at 100 N. Senata
Avenue, 121 Floor East, Indianapolis, fndiana. The documents may also be viewed
electronically by searching the Department's Vidual File Cabingt on the Web at
httofoemaan i goefidenid 15T hifm.

NOW THEREFORE, King Park Development Corporation subjects the Real Estate {o the
following restrictions and provisions, which- shalt be tinding on King Park Development
Corporation and all future owners:

. RESTRICTIONS

1. Eestrictions. The Owner and ail future owners:

(a) (iY Shall not occupy any single family or duplex residential buildings
constructed an the Real Estate after the effective date of this Covenant without
first completing one of the following: Option 1) Evaluate and determine through
a Program-approved sampling plan, the presence or absence of the infrusion
of contaminated wvapor into indoor air ("vapor intrusion™ in any newly-
constructed single family or duplex residential buildings on the Real Estate; or,
Option 2) Install, operate and maintain a vapor mitigation system (in
accordance with .5 EPA Brownfield Technolfogy Primer Vapor Intrusior
Constderations for Redevelopment (EFPA 542-E-08-001}) (March 2008} and
IDEM Oraft Interim Guidance Document: Vapor Remedy Selection and
implementation (Fehruary 2014)} within any newly-constructed single family
or duplex residential buildings on the Real Estate, unless the Department
concurs that 4 vapar mitigation systemis) is no longer necessary based upon
achievement of IDEM RCG residential subslab scil gas soreening levels ("Res
5Gss SLs") andfor residential indoor air vapor exposure screening levels
{"Res [AVESLSY) based upon residential use of the Real Estata or site-spocific
action levels approved by the Department.

{i If Opticn 2 is selected from (a){i) above, a detailed work plan must be
submitted and approved by the Frogram outlining activities to be completed to
evaluate vapor intrusion risk and to determine the effectiveness of any



operating vapoer mitigation system(s) after occupancy. Following Program
approval, operate the vapor mitigation system(s) for the purpose of mitigating
the COCs potentially impacting indoor air In any single family or duplex
residential building on the Real Estate per the (DEM Dralt interim Guidance
Document. Vapor Remedy Selection and implementation (February 2014)
until the Departmant a) concurs that a vapor mitigation systamis) is no konger
necessary based upon demonstrated achievement under an Program-
approved sampling work plan of IDEM RCG Ras $5ss Shs andfor Ees |A
WESLs andfor site-specific action levels approved by the Department; and, b)
makes a determination regarding acceptable risk under Faragraph Na. 3 of
this Covenant. The Department's determination shall be based upon RCG Res
1A VESLs or site-specific action levels approved by the Department. The
Department's determination in concert with Paragraph No. 9 shall not be
unreasonably withheld. In the event that the wvapor intrusion mitigation
system(s) malfunction{s) or ceaseis) operation, the Department shall afford
the Owner a reasonable opportunity to repair or replace the vapor intrusicn
mitigation system{s} prior to the Department exercising whatever rights it may
hawve under Paragraph No. 8.

(b1 Shall not use or allow the use or extraction of ground water at the Real Estate
far any purpose, including, but not limifed to, human ar animal consumption,
gardening, industrial processes, or agriculiure, without prior Department
approval, except that ground water may be extracted tn conjunction with
envirenmeantal investigation and/aor remediation activities.

1. GENERAL PEOVISIONS

Restrictions to Bun with the Land. The rastrictions and other requirements
described in this Covenant shall run with the land and be hinding upon, and inure
to the benefit of the Owner of the Real Estate and the Owhor's successars,
assignees, heirs and lessees or their authorized agents, employees, contractors,
representatives, agents, lessees, licensees, invitees, guests, or persons acting
under their direction or control ("Related Parties”) and shall continue as a servitude
running in perpetuity with the Reat Estate. Mo transfer, mortgage, lease, license,
easement, ar other convayance of any interest in all or any par of the Real Estate
by any perzon shall limit the restrictions set forth herein. This Covenant is imposed
upon the entire Real Estate unless expressly stated as applicable only to a specific
portion thereof.

Binding upon Future Owners. By taking title to an interest in or accumancy of the
Real Estate, any subsequent owner ar Related Party agrees to comply with all of
the resirictions set forth in paragraph 1 above and with all other terms of this
Covenant.

Access for Department. The Owner shall grant to the Departrment and s
designated representatives the right to enter upan the Real Estate at reasonable
times for the purpose of determining whether the land use restrictions set forth in
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paragraph 1 abave are being properly maintained (and operated, if applicable) in
a manner that ensures the protection of public health, safety, or welfare and the
gnvironment. Thig right of entry includes the right to take samples, monitor
compliance with the remeadiation work plan (if applicable), and ingpect records.

Written Notice of the Presence of Contamination. Cwner agrees 1o include in any
instrument conveying any interest in any portion of the Real Estate, including but
not limited to deeds, leases and subleases {excluding mortgages. liens, similar
fimancing interests, and other non-possassary encumbrances} the following notice
provision (with blanks to be filled in):

NOTICE: THE INTEREST CONVEYED HEREBY 1S SUBJECT TO AN
ENVIRONMENTAL RESTRIGTIVE COVENANT, DATED WX 207
RECORDED IN THE OFFICE OF THE RECORDER OF MARION COUNTY ON

- , 20]7, INSTRUMENT NUMBER (or other identifying
refdrence) A2ali00i05148 IN FAVOR OF AND ENFORCEARBLE BY THE
INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT.

notice to the Department of any conveyance (voluntary or involuntarny) of any
ownership interest in the Real Estate (excluding mortgages, liens, similar financing
interasts. and other non-possessory encumbrances). Owner must provide the
Department with the notice within thirty (30} days of the convevance and include
(a) a certified copy of the instrument conveying any interest in any portion of ths
Real Estate, and (b} if the instrument has been regorded, its recording
reference(s), and {c} the name and husiness address of the transferes.

indiana Law. This Covenant shall be gavoerned by, and shall be construed and

enfarced according to. the laws of the State of Indiana.

. ENFORCEMENT

Enforcement. Pursuant to 1C 13-14-2-6 and other applicable iaw, the Department
may procesd in court by appropriate action to enforce this Covenant. Damages
alone are insufficlent to compensate the Depariment if any owner of the Real
Estate or ifs Related Parties breach this Covenant or otherwise defaull hereunder.,
As arasult, If any owner of the Real Estate, or any owner's Related Parties, breach
this Covenant or othemwise default heraunder, the Department shall have the right
to regquest specific performance andfor immediate injunctive relief to enforce this
Covenant in addition to any other remedies it may have at law or at eqguity. Cwner
agrees that the provisions of this Covenant are enforceable and agrees not to
challenge the provisiaons or the appropriate court’s jurisdiction.

1%, TERM, MODIFICATION AND TERMINATION

Term. The restrictions  shall apply until the Departrment  determings  that



10,

11.

12,

13,

4.

contaminants of cancern on the Beal Estate no longer present an unacceptable
risk to the public health, safety, orwelfare, or to the environment.

Modification and Termination. This Covenant shall not be amended, modified, or
terminated without the Depanment’s prior written approval. Within thirty (20) days
of exacuting an amendment, modification. or termination of the Covenant, Owner
shall record such amendment, madification, or termination with the Office of the
Racorder of Marion County and within thirty (30) days after recording, provide a
true copy of the recorded amendment, modification, or termination 1o the
Department.

V. MISCELLANEOUS

Waiver Nofailure onthe part of the Department at any time to require performance
by arty person of any term of this Covenant shall be taken or held to be a walver
of such term or in any way affect the Department’s nght to enforee such tenm. and
no waiver on the part of the Department of any term herecf shall be taken or hald
to be a waiver of any othier termn heraof or the breach thereof.

Conflict of and Compliance with Laws. If any provision of this Covenant is also the
subject of any law or regulafion established by any federal state. or local
government, the strictest standard ar requirement shall apply. Compliance with this
Covenant does not relieve the Owner from complying with any other applicable
laws,

Change in Law. Policy or Regutation. In na event shall this Covenant be rendoerad
unenforeeable If Indiana’s laws, regulattons, guidelines, or remediation policies
{inciuding those concerning envirenmeantal restrictive covenants, ar inafitutional or
anginesting cantrols) change as to form or content. All statutory references include
A1y SUCCESSQT Provisions,

Notices. Any notice, demand, request, consent, approval or communication that
either party desires or is required to give 1o the other pursuant to this Covenant
shall be in wiiting and shall cither be served perscnally or sent by first class mall,
postage prepaid, addressed as follows:

To Owner,

King Park Area Development Corporaticn
1704 Bellefontaine Streat

Indianapaelis, Indiana 46202

ATTN: Steven Meyer

To Department:

Indiana Brownfields Program

100 N. Senate Avenue, Rm. 1275
Indianapalis, Indiana 46204

iy |



15.

6.

ATTN: Nancy Dellar

Any party may change its address ar the individual to whose attention a notice is
to be sent by giving written notice In compliance with this paragraph.

Severability. If any portion of this Covenant or othar term set forth herein is
determined by a court of competent junsdiction to be invalid for any reascn, the
surviving portions or terms of thig Covenant shall remain in full force and effect as
if such portion found invalid had not been included hersin,

Autheorify to Execute and Recoard, The undersigned persaon executing this
Covenant represents that he or she is the current fee Owner of the Real Estate or
is the authorized reprasentative of the Owner, and further represents and certifies
that he or she is duly authorized and fully empowered 6 execute and recard, ar
have recorded, this Covenant.




Owmer hereby attests fo the accuracy of the statements in this document and all
attachments.

IN WITNESSE WHEREOF, King Park Development Cerporation. the said Owner of the
Real Estate described above has caused {his Environmental Restrictive Covenant to be

executed on this  Juft  day of &/FJ&H o 20
17 .
& .-1*""#..##
nf P“é:* B Sl
Ki Development Corparation
| f /ueT"iﬂ}
STATE OF finidie i } S
}as:

COUNTY OF /) #roe . )

Befare me, the undersigned, a Notary Public in and for said County and State,
personally appeared Eyh/m f’?zﬁ-::f' , thae fifﬂ;mz of the Owner,
Jgﬂé ﬂﬁ;gbﬂm lqﬁmm # . who ackn&wledged #e execution of the foregoing
instument for and on béhalf of sald-entity.

Witness my hand and Notarial Se.-al this ,ne'lii?:lay ﬂfL:J e rﬁbﬁr 2049

M”‘“ﬁrvﬁﬂ}h .Iﬁ':- h }ZLXE ':

‘ AT gy, NOSSALYN U MCKENZIE
% Marary Fubliz, S13ta of Irlians |
'.'-'r;- ff_’. rE k' yiion Lounly | NDtary F.UI:IIIG
",- ‘. FERL .-.-': by Comrisgin? Exiiras
R 3 24 N |
Gt e Residing in E/J'EEE_F; S County, Lﬂ-—ﬁ—ﬁ_

My Commission Expires: :,h___-f_a:j{j A _U /-’c;

This instrument preparad by,

e e

| affirm, under the penalties for perjury, that | have takenh reasonable care to redact sach
Sccial Security number in this document, unless required by law.

_S’lﬁr‘ﬁ" M%t/f (Printed Name of Declarant)




EXHIBIT A

Conditional Quitclaim Deed for the Real Estate
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EXHIEIT B

Map of the Real Estate




BFD 4160514 - Map of Real Estate
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EXHIBIT C

Copy of Comfort and Closure Lefter




INDHANA DETARTMERT OF ENVIRON MENTAL MANAGCEMENT
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Canzendne

August 31, 2017

Mr. Steven A, Meyer

King Park Dovelopment Corporation
1704 Belefontaine Street
Indianapaolis, 1IN 46202

Re: BFPP Comfort & Closure Letter
Fammer Aute Service Station
1324 Easi 16" Street
Indianapolis. Marion County
UST FID #25358
Brawnficld #4160814

Dear Mr. Meyer.

In response fo the request by Heartland Environmental Associates, Ing.
{Heartland) on behalf of King Park Development Corporation {Owner) ta the Indiana
Rrownfiglds Program (Program) for assistance concarning the property located at 1324
East 169 Siveet, Indianapols (Site), the Indiana Department of Enwvirenmental
Managament (IDEM) has agreed to provide this Comfort Letter to outhne applicable
limitations an liability with respect to harardous substances andfor petraleurn products
found on the Site. This letter does not provide a release from liahility, but provides
spacific information with respect io some of the criterta the Owner must satisfy to gualify
far relief from petential liability related to hazardous substances contamination under the
hona fide prospective purchaser (BFPP) exemption under Indiana Code (IC} & 13-25-4-
8(b} {incorporating section 101440} of the Comprehensive Environimental Respanse
Compensation and Liability Act (CERCLA), 42 U.S.C. §§ 9801 &l 80g.. and 42USC. §
8607(ry) and potential liability for petroleum contamination under the BETP exemption
ander IC § 13-23-13 and IC § 13-24-1. This letter will also address the reasonable steps
\DEM recommends the Ovmer undertake o prevent or fimit human, anvironmeanial,
andfor natural resource exposure to previously released hazardous substances andfor
petrolourn found at the Site and help to establish whether enviranmental conditions
might be a barrier to redevelopment or transfer.

Site Description and History

Tha 0.31-acre Site is one parcel identified by the State by parce! 48-07-31-213-
445 000-101. Until demalifion activities in Dacember 20186, the Site was improved with
an approximately 1,180-square foot, centraily located, ene-story building with an

[ : Sloeving Mogsr

Aqs Tzl Clmpemeily Brapicyes
aax L] A i Lo pncs A that :




Farmear Auto Service Station, ndianapalis — BFPP Comfort & Closuie Letter
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associated paved parking lot. The Site was unoceupied from 2013 o the present day.
Historically, the Site was used as a gasoline senvice station and an automohile service
station under various operating entities from at Jeast 1829 to at least 2012 Priar to
1979 the Site was developed with residential and commercial storefromt properties
alony the sastern partion of the Site and a moving picture campany along the weastern
portion of the Site by at least 1915

The Site is bounded to the narth by residential properties, to the east by Dr.
Andrew J. Brown Avenue followed by residential properties; to the south by 16t Shrest
followed by a schoal: and to the west hy an alley and commarcial properties. The Owner
acquired the Site on Scptember 6, 2016 and redevelopment plans are to use the Site

for commercial purposes.

As part of this request, the Owner provided the Program with a Phase |
Ervironmental Site Assessment (ESA) dated June 3, 2018 (Phase | ESA) (IDEM Virtual
File Cabinet (VFC) Document #80342497) prepared for King Park Area Development
Corperation and the City of Indianapolis by Heartland. The Phase | was conducted
utitizing the American Society for Testing and Materials {AS5TM) Practice E1527-13,
Standard Practice for Environmental oie Assessment, which satisfies the federal “All
Appropriate Inguiries” (AAl) rule set forth in 40 CFR Part 312. In an effort far the Owned
to qualify as a BFPP, Stoven Meyer,! Executive Director of King Park Development
Carporation, pravided answers to the user-specific questions 1o ensure its satisfaction of
the federal AAl rule.

The Phase | ESA identified the following recugnized environmental conditions
(RECs) assoclated with the Site:

{On-Site:

» A gasoline filing station operated at the Site from at least 1929 {0 at least
2013, The service station historically operated at least two known 6,000-
gallon gasoline underground storage tanke (USTs}in the sauthern portion of
the Site and pofentially operated an additional three USTs in the northwestern
portion of the Site prior fo 1564

« An automobile service garage also historically operated at this Site. During
the Site reconnaissance, one hydraulic lift was observed in the westemn
nortion of the Site building.

© pe ineicated i an affidavit dated Juns 16, 2017, Steven Meyer is the cxecutive director of octh the King
Park Develzpment Carporaticn and its predecesser, the King Park Ares Development Coporation. The
King Park Dovelopment Gorporation legally changed its name with the Indiana Scoretany of Statz an
July 79, 2015, The Phass | ESA was mistakenly addresse:d to the proviaus iegal name:, The King Park
Area Drovelepment Corporatian.
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In addition o the above-noted RECs, the Phase [ ESA identified the fallowing
Data Gaps:

e Heartland was not able to gain access to the interior of the former Site
building to fully conduct Site reconnaissance.

« Heartland was unahle to cantact historical or current property owners to fully
conduct a Site interview.,

In addition to the RECs idontified above, HXEM would consider the following
histarical Site condilian to be a REC:

« Aerial photographs indicated automabile storage areas on-Site, including
areas that were unpaved, associated with the automobile repair business.
There is a potential for surface soil contamination.

To meet the requirements of ASTM Practice E1527-13, Heartland completed a
Tier 1 Vapor Encroachment Screen in genheral conformance with ASTM E2600-10
Standard Guide for Vapor Encroachment Sereaning on Property invalved in Real Esfale
Transactions. This Tier 1 evaluation assessad the presencc or likely presence of vapor-
phase chemicals of concem in soil at the Site that might result from contaminated saoll
andfor ground water either on or near the Site. Hearfland identified one potential vapar
ancroachment condition {VEC) associated with the Site:

» The Site was previously occupied by a gasoline filling station and service
station. No information was available about the removal or closure of Site

USTs or any Siie investigation activities.

Environmental Conditions

As part of the request for assistance in determining any existing envirenmental
contamination and potential liahility at the Site, Program staff reviewed the following

additional documents, all prepared by Heartland:

o Underground Storage Tanlk Closure Report {UST Closure Report), dated
January 19. 2017 (VFC Document #80465900)

o Phase [] Environmental Site Assessment {Phase || ESA), dated January 18,
2017 (WFC Docurment #8042393{)

« Response fo Request for Additional information Letfer (Additional information
Rosponse), dated May 18, 2017(VFC Document #50464544)

These documents may be viewed electronically by searching oniine by the
applicable document #in IDEM's VFC on the IDEM website.
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For purpnses of evaluating Site conditions for closure, sarmple analytical results
were compared to IDEM's Remediation Closure Guide {RCG) (March 22, 2012 and
applicable revisions) soreening levels as follows: soil samples callected at depths
hatween O and 10 feet balow ground surface (bys) were compared to RCG residential
and commercialfindustrial direet conlact screening levels (RDCSLs and IDCSLs,
respectively); and scil samples collected between O and 18 feet bgs were comparead to
the axcavation worker soil expesure direct contact screening levels (EX DCSEs).
Groungd water samples were compared to residential tap ground water screening levels
(Res TAP GWSLs) and residential vapor exposure grotind water screening lavels (Res
VE GWSLs), as well as commercialindustrial vapor exposure ground water screening

levels (Indus VE GWSLs),

UST Closure Report — January 2017

No histarical reports of spills or leaking USTs were on file for the Site with 1REM.
Documentation in IDEM's VFC indicated that two USTs were registered at the Site In
February 2014 by the previous Site oWner, and a request for a facility ideptification
number was submitted. However, UST ramova) activities were not initiated by the prior
ownar. In December 2018 following demolition of the on-Site building, Heaartland
mobilized to the Site to conduct UST clusure activities. Two 6,000-gallon USTs with
urknown cantents. one 4. 000-gallon UST with unknown contents., and two 550-gallon
heating oil USTs were uncoverad in twd on Site pits. A total of 18 soil confirmation
samples were collected from the two pits including tan bottom samples and eight
sidewall samples. No ground water was encountered duting the UST removal;
therefore, no ground water samples were callected. The soil samples were submitted to
a laboratory for analysis of volatile arganic compounds (VOCs), polynuctear aromatic
hydrocarbons {(PAHs), and lead. No analyzed constituent was detecied at @ Invel above

its respective RCG RDCSE.

Phase I ESA — fafiuary 2017

After removal of the UST systems, Hearfland oversaw the advancement of 7
direct-push scil borings by Midway Services, Ine. The horings were advanced to 2
maximum depth of 16 feet bgs in order 1o evaluate nassible impacts from the past use
of the Site as a service station. Ground water was encountered at approximately 15 1o
16 feet bgs. Seven soil samples {(SB-1 1o SB-7) and one field duplicate sample (FD-1)
were collectad and analyzed for VOCs, PAHSs, and lezd. Each of the seven soil bonngs
was subsequently completed with the inslallation of temporary ground water
piezometers. After 24 hours, ground water levels were measured and recorded and
ground water samples, including one field duplicate, were collected. The seven graund
water samples and one duplicate sarnple were also analyzed for YOCs, PAHs, and

lead.

No soil samples nontained YOUs, PAHs, or lead at levels in excess of RDCSLs.
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Several petroloum contaminants and PAFs wore detacted at levels above Ras TAP
GWSLs in ground water samples rom four borings {3B-2 through SB-4, HSB-7), with
only naphthalene ahove its RCG Res VE GWSL of 1.7 parts per billien (pph), but belaw
e [ndus VE GVWSL of 460 ppb. Total lead was detected at concentrations above its Res
TAP GWSL in all seven ground water samples and the fizld duplicate. Based on the
location of the highest level of total lead contamination (3,850 ppb at SB-4}, which was
in a boring where ground water was also contaminated by petroleum conlaminants, the
detected lead contarmination in ground water fs likely the resulf of the historical use of
the Site as a gasaline station. Refer to Table 1 attached, for a summary of ground
water analytical data above applicable RCG srreening levels,

Additional Inforination Response — May 2017

As roquested by the Program, Heartland provided additional information on thres
ERATISEN

« Potential hydraulic lift: The Phase [ ESA noted that Heartland was Unable to
gain access to the former Site bullding during their Site visit. Heartland was
or-Site at the time of building demolition. No in-ground hydraulic lift was
uncavered. nor any other subsirface features, A lift was located in the Site
building, but no evidence of any impacts was associated with this Iift.

» Additional USTa: Program siaff inquired about the possibility of additional
USTs at the Site associated with a former gaseoline service station on Site as
chown on a 1950 Sanborn map. In its May 2017 response lefter, Heartland
provided additional detail akout [ts on-Site search for USTs. Hearfland stated
that test pits were excavated throughout the Site at the time the building was
demalished , and that a descriptian of these activities was not documented in
the UST Closure Report. The test pits uncovered two previously unidentified
USTs in the northwest portion of the Site. Hlawever, No cvidence of additional
USTs, pipe chases, utility conduits, etc. were observed in other portions of the

Siie,

+ Potential Suiface Sqil Contamination: Heartland collected four surface soil
samples to evaluate the possibility of surface goi! contamination due 1o the
historical use of the Site to stare automobiles. These sampies were analyzed
for VOCs. PAHs, arsenic, and lead. the detacted level of arsaenic in one
surface soil zample siightly exceaded its RDCL. The average detected
concentration of arsenic from the four soil samples, howevet, was calculated
and found to be below the RDCSL2 No other analyzed constituent was

? prssiic s @ namraily ocowring elemesn’ with backeauna levels in Indiara garerally ranging fam 2 ppm
it 13 pam, With a summed tota) detoctad =rschie conoentration of 31.2 ppm in ihe 4 samples collacted,
an avarage arsanic coicanTatien of 7.9 ppm was caleulatod, Givar thet the caleulated average iz within
‘e hackground range for 27senis in Irdiana sails, IDEM conciudas no sk related fo arscnic levels were
detectod in cr-Site soiis abowe the ROLAL
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detected at a level above its respective RCG RDCSL,

Closure

Although detected concentrations of benzene. lead, 1-methylnaphthalens, 2-
methylnapthalene, naphthalens, 1.2 4-trimethylbenzene, and 1,3 5-trimethylbenzens in
on-Site ground water were above their respeciive RCG residential screening levels,
IDEM can approve conditional residential closure af envircnmental conditions at the Site
under the RGG since: 1) the source of petroleum contamination was eliminated by
removal of the USTs; 2) potable water is available through the local municipality; 3 if
future residential use of the property is considaered, the potential indoor air exposure
pathway can be addressed through further risk evaluation and/for ingtallation of 2 wvapor
mitigation system(s) and, 4} exposure to the detected ground water contarmnination on
the Site can be addressed through an institutional contral, discussed further below,

IDEM has determined based on available data, Site conditions currently present
no threat to human health or the environment and satisfy conditional residential closure
criteria under the RCE so lang as the land use restrictions within the enviranmenial
restrictive covenant (ERC) discussed below are implemented and maintained.

|_iability Clarification

IDEM's “Brownfiefds Program Comfort and Site Status Leftors” Non-rule Policy
Documment, W-0051 (April 18, 2003} {Comfort and Site Status Letter Policy), pravides
that IDEM may issue a letter to a stakeholder involved in redevelopment of a brownfield
if the stakeholder safisfies certain eligibility criteria outlined below. 1DEM conciudes,
hased in part on information provided by the Owner, that:

(1} no state or federal enforcement action at the Site is pending,

{2} no federal grant requires an enforcement action at the Site;

(3) na condition on the Site constitutes an imminent and =ubstantial threat fo
human hiealth or the environment;

{4) neither the Qwner nor an agent or employee of the Owner caused,
contributed to. of knowingly exacerbated the release or threat of release of
any hazardous substance or petroleum at the Site, and,

(5) the Owner is eligible for an applicanle exemption to liahility, specifically the
bona fide prospective purchaser (BFPF) axception to liablity for hazardous
cyhstance contamination found in |G §13-25-4-8(b) and/for for petroleun
contamination under 1G §§ 13-23-13 and 13-24-1, provided the applicable

statutory criteria are met.

Az discussed below, the Qwner has demonstrated to IDEM's satisfaction that it 1=
aligible for the State BFPP exemption from liability for hazardous substance andfor
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petroleun contamination provided it takes the “reasonable steps” reguirea by statute,
recommendations for which are also discussed below.

Bona Fide Prospective Purchaser

Under IC § 13-25-4-8(a}. except as provided in 1C § 13-25-4-8(b), (c), or {d), a
narson thal is liable under § 107(a) of CERCLA is liable to the state in the same manner
. and to the same extent, 1IC § 13-25-2-2{b) references cerain exceptions o [Ability
imposed by |G § 13-25-4-8{a), including the exception in Section 107(r) of CERCLA, 42
U.2.C. § 8807(r), which states that a BFPP whose potential liabllity for 4 rolease or
threatenad release is based solaly on the purchaser's being considered o be-an awnear
ar aperator of a facility shall not be liable as long as the BFPP does not impede the
performance of a response action or natural resource restaration. 42 U.S5.C. § 9807(r}.
Thus a prospective purchaser that gualifies as a bona fide prospective purchaser and
doas not impede the performance of a response action or natural resource Testoraticn
would not be liable under |1C § 13-25-4-8(a). Similarly, such a bona fide prospeciive
purchaser would nof be liable under IC §§ 13-23-13 and 13-24-1 for petroleum
contamination existing on the Site,

Under Indiana law, if the Owner aualifies as a bona fide prospective purchasor
and does not impede the performance of a respense action or natural resource
rastoration, IDEM is prohibited from pursuing the Qwner even if cleanup requirements
change ot if IDEN determines that a response action related to existing known
hazardous substancas or petroleum contamination from prior releases at the Site is
necessary. Furthermore, IDEM is prohibited from pursuing such an Owner for response
costs relating to the past release of hazardous substances or petroleum centamination
at the Site. Therefore, IDEM will not require the Owner to respond to the past release of
hazardous substances or petroleum contamination found at the Site beyond the scope
of the statutorily-required reasonable steps outiined below, even if cleanup
requirements change or if IDEM determines that a response action is necessary in the
future. This decision, however, does not apply o past or present hazardous substance
or petroleum contamination that is not described in this letter, fullire releases, or
applicable federal reguirements under CERCLA or the Resource Conservation and

Recovery Act, 42 U.S.C. § 6901,

To mest the statutory criterta for liability protection ag a BFPP under Indiana law,
a landowner must meet certain threshold criteria and safisfy certain comtinuing
obligations. IDEM notes that the Owner acquired the Site on September 8, 2016, after
January 11, 2002 and June 30, 2009, and the disposal of hazardaus substances and/or
petraleum at tha Site occurred prior to that date. See 42 U.8.C. § 9801(40)A); §1C 13-
11-2-148(h); [C § 13-11-2-15871{g); IC § 13-11-2-150(f}. Based on information reviewed
by IDEM, [DEM concludes that the Owner has conducted all apprepriate inguiries into
the previous ewnership and uses of the Site. See 42 U.S.C. § 8601(40)(E)(1).
Furthermore, the Owner has represented that it Is not potentially iable or afliliated with
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any person that is patentially liabte for cantamination at the Site, and IDEM has na
information to the contrary. See 42 U.S.C. § 9601(40)(H}. Therefore, the Owner meats
the threshold requiremants of CERCLA §% 9601(40) (&), (B) and (H} to gualily for the
statue of BFPP under 42 U.S.C. § 8601(40}.

The continuing obligations the Qwner must undertaks to gualify as a BFFP under
Indiana law and maintain such status are outlined in42 U.5.C. §% 0601(40{C-(G) and
include exercising “appropriate care with respect 1o hazardaus suhstances found at the
facility by taking reasonable steps to ~ {1t stop any continuing release; (i) prevent any
threatenad future release; and, (i) prevent or limit humatt, anvironmeantal, ar natural
respurce exposure to any previously released hazardous substance” 42 U S5.C. §
9801{40){D}. By extension, under 1C §§ 13-11-2-148¢h), 13-11-2-150(f}, and 13-11-2-
151 (g}, the continuing obligations the Owner must undertake to maintain BFPP siafus
are outlined in 42 U.8.C. 8§ 8601{40) {CHG) and include exercising appropiiate care
with respect fo petroleum products found at the Tacility by taking reasonable steps to -
(il stop any continuing releass,; (ity prevent any threatened future release, and, (iii)
prevent or limit human, envirenmental, or natural resource exposure to any previously
released petroleumn product. Furthermore, the Owner recognizes that in arder to
maintain the status of BFPP, it will have to continue to provide the cooperation,
asaistance and access required by 42 U.3.C. § 9801(40} {E). In addition. the Ownor will
have to maintain compliance with land use restrictions gstablished for the Site, and nat
impede the implementation or the effectiveness of any institutionat control as required
by 42 U.S.C. § 9601(40) {F}. To maintain BEPP status, the Owner must also supply
required notices and respond to requests for informatian ar adminislrative subpoenas in
accordance with 42 U.S.C. § 9601(40)(C) and 42 U.S.C. § 9601(40} (), raspectively.

Reasonahle Steps

As of the date of issuance of this Comfert Letter, IDEM believes the following are
appropriate reasonable steps for the Owner 10 undertakes with respect to the hazardous
substances and petraleurn eontamination found at the Site in order to qualify as a
BEFPP, as well as to satisfy the eligibility requirements for issuance of this letter under
the Comfort and Site Status Letter Palicy:

» Implemeant and mainiain the land use restrictions required by this letter,

« Upon becoming aware of such information, communicate fo [DERM any newly-
obtained information about existing hazardous substance andfor petroleum
contamination or any information about new {ar previously unidentified)

contamination.

Implementation of the above-mentioncd reasanable steps in addition to ongoing
catisfaction of the additional statutory conditions will, with respect to IDEM, satisfy the
statutory conditions for State BFPP protection. Pleasc be advised that any work
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performed at the subject propeny must be done in accordance with all applicable
environmental laws in order to ensure no inadvertent exacerbation of existing
contamination found an the Site which could give rise to liability.

Instituticnal Control

Sinoe detected fevels of bonzone, lead, naphfhaleng, 1-methyinaphthaleng, 2-
methylnapthalene, 1,2 44nmethylbenzene, and 1.3, 5-trimethylbenzene in ground water
an-Site were above applicable RCG residential screening levels, IDEM is requiring an
ERC to be recurded un the deed for the Site 16 ensure no exposure fo on-Site
contamination. As a condition of the issuance and effectivenass of this lefter under the
Comfort and Site Status Latter Policy, the Owner must abide by the land use restrictions
in the enclosed ERC, which are summarized below:

» Mot occupy newly-constructed single family or duplex residential building(s)
without Tirst determining i a vapor intruston risk exists and/or installing 3
vapor intrusion mitigation system(s) in any new single famiky or duplex
rasidential huilding an the Site, with IDEM concurrencs,

»  Prohikit the use of ground water for human or animal cansumantion.

Conclusion

IDEM encourages the redevelopment of the Sio, Should additional information
gathersed in conjunction with futire Site investigations and/er remediation demenstrate
that a particular restriction is ne longer necessary to protect human health and the
ervironment or that Site conditions are appropriate for unestricted use, [DEM will, upoen
request, consider medification or termination of the ERC recorded on the deed far the
site pursuant to its terms and conditions, Conversely, it is also possible that new land
use restrictions may be nacessary in the future due to new information or changed

circumstances at the Sre.

Fursuant 1o the Comfert and Site Status Letter Policy, the detenminations in this
letter are based on the nature and extent of contamination known to IDEM as of the
date of this lefter, as a result of review of nformation submitted o of ctherwise reviewed
by IDCM, If additional information regarding the nature and extent of contamination at
the 5ife [ater becomes available, additional measures may bo necassary to safisfy the
reasonakle steps requiremeants of BFPP status, In particular, if new areas of
contamination or new contaminanis are identified, the Owner must communicate thig
information 1o iIDEM upon beconting aware of it and should ensurs that reasonable
steps are undertaken with respect o such contamination in order to gualify as and

maintainn BFPF status,

Thig letter shall not be construied as imiting the Cwner's ability fo rely upon any
other defenses andfor exempfions available fo it under any commaon or envircnmental
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law. nor shall it limit any ongoing obligations of the Owner that are required to maintain
the status of BEPY, Furthermere, the terms and conditions of this letter shall be limitad
in application to this letter reciplent and this Site, and shall not be binding on [DEM at

any other Sito.

If at any time 1DEM discovers that the above-mentioned reparis, any
representations made to IDEM, or any other infermation submitfed to or reviewed by
IDEM was inaceurate, which inaccuracy can be attributed to the Cwenear, then IDEM
reserves the right to revoke this letter and pursue any responsible parties. Furthermore,
if any activities undertaken by the Cwner result in a new rclease or if Site conditions are
ater determined by IDEM to constitute an imminent and substantial threat to human
naalth ar the environment, IDEM reserves the right to revoke this decision and pursus
any responsible paties. Additonally, this decision does not apply to past or present
cantamination that is not described in this Comlfart Letter, Tuture releases, or applicable
requirements under the Resource Conservation and Recavery Act, 42 U.S.G. § 6307 or
CERCLA. In addition, if any acts or omission by the {Owner exacerbates the
comtamination at the Site, or if the Owner does not implement and maintain the
reasonable steps and other stafutory requirements ottlined in this letter, then the Owner
would not be considered a BFPF and may be potentially liable under IC §§ 13-25-4-
8(a), 13-23-13 andfor 13-24-1. Furthermore, activities conducted at lhe Site sutbseguent
to purchase thaf result in a new release can give rise to full liakility. Furthermore, this
letter does not constitute an assurance that the Site 1S safe or fit for any particular yse.

in arder for IDEM 1o consider this letter effective, the enclosed ERGC, which
includes a copy of the Comfurt Letter, must be recorded on the deed for the Site in the
© Marion County Recorder's Office. Please refurn a certifiad copy of the filed document to

the address listed below

indiana Brownfizlds Pragram
100 North Senate Avenue, Roam 1275
Indianapolis, Indiana 46204
ATTN: Nancy Dollar

IDEM is pleased to assist the King Park Development Corporation with this
request. Should you have any gquestions ar comments, please contact Nancy Dollar of
the Indiana Brownfields Program at 317-234-9754 or by email at nadoltar@ita.in.gov.
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=incerely,

- ——

- '\-\.\_\H —_
/

T
—_ 5:%_ xl-_)?"‘-‘n—uﬁ___bw
Peggy Dorsey {
Assigtant Commtissioner

Office of Land Quality

Attachment (Tabkles)
Enclosurn (ERC)

ce:  Jan Pels, US. EPA Region 5 (nlectronic copy)
Meredith Gramelspacher, Indiana Brownfields Program {efecironic copy)
MNancy Dollar, Indiana Brownfields Program (efecfronic copg
Nivas Vijay, Heanland {electronic copy)
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EAHISIT D

TABLE

TABLE 1
Former Auto Service Station, indianapolis — BFD #4160874
January 2017 Ground Water Analytical Results above RCG Screening Levels
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EXHIEIT =

Former Auto Service Stafion, Indianapolis — BFD #4160814
Site Map Depicting Sampling Locations at Which
COCs Were Detected Ahove Appliczble IDEM RCG Screening Levels

SCLAIMER: Intorrnation an this map is belng provided fo depict enwronmesntal candifions on the Real
Esiate that are the subact of the land use resfnclions confained in the Covenand fo which this map s
atfached and incorporated. The fand use restrictions contained in the Covenanl ware deemed anpropriate
oy the Depariment hased on inforrmation provided fo the Deparfiment by the Owner ar anather pany
investigating and/or remediating the emviranmental canditions on the Real Estate. This map cannot be
relied upon a3 a depicfion of all cument environmental canditions on the Real Cslale, norcar i be relied
upar in the future as depicting crviernendal conditions on the Feal Estals.
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