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Environmental Restrictive Covenant

THIS FNVIRONMEN AL RESTRICTIVE COVENANT is made this, A gayor
i) Ifa.;},{ . 201 by Kerns Bros., ing, (“Owmner™).

WHEREAS: Owner iz the fee owner of corfuin neel estate in the Connty of Randolph. Indiana,
which is located at 400 W. Qak Strect in Union City and more parbicularly described in the
attached Exhibit “A" (“Real Estale™), which is hereby tncorpoialed and made a part hereol. The
Real Estale was acquired by deed on March 23, 1994, and recorded on August 7, 1996, as Deed
Revord 965163 {Book 277, Page 165}, in the Ollice of the Recorder of Randalph County,
Indiana. The Real Estate consists of 0,592 acres and is also identified by Lhe counly by parcel
identification nuober 68-02-25-406-027.000-019. The Real Estatc o which this Covenant
appliea 13 depicted on a map atlached hereto as Exhibit “B.7

WHEREAS: A No Further Action (NFA) Letter, a copy of which is aftached hercio as Exhibit
™ was propared and issued by ihe Indisna Deparlment of Environmental Management (“the
Depariment”™ or “IDEM™) pursuanl o lThe Indiana Brownfields Program’s (“Program™)
recommendation o address corrective action activities and he redevelopment polential of &
brownfield site resulting from a release of petroleom i the Sile, Program sitc number BED

140703514,

W tEREAS: The NFA Letter, as approved by the Department, provides that [ollowing corrective
aclion, benzola)pyrens remained in 20il and benzene remained in gronndwater on the Real Fstate
bt will not pose an unacceptuble nisk tv human health at the concentrations detected provided
that the land use resioctions contained herzin are implemented and mainlained (0 cnsurc the
protection ol public health, safety, or welfare, and the environment.

WHELEREAS: Soil and groumdwater on the Real Estate were sampled for some or all of the
following: total pelroleum hvdrocarbons (FTPLL7) gasoline range onganics {(“URO™), diese] ranpe
orgapics (“DRO™ and extended range organics (“ERQ), carcinogenic polyaromatic

hydrocarbons {“cPAHST), polvarmmade hydrocarbons (“PAIIST), polychlorinated biphenvls

{*PCB3™), benzene, {oluenc, cthyl-benzene and x¥lenes ("BTHXT), methyl lerliary butyl ether
{“MTBE™), and lead. Investigations detected a level of benzo(alpyrene i sodl sidewall sampic
SW-3 above its residential soil exposurs direct conlact sereening level (“RIDCEL™) and detected
levels of benzene in groundwaler sample MW-2 above its residential tap groundwater screening
level (“Res-Tap GWEL™ and 118 residential vapor exposure proundwaler screening level {“Res
VE GWSL*) cslablished by IDEM in the Remedistion Clogure Guide (“RCOG™) (March 22, 2012
and applicable revisions). Groundwaler analtical results above residential screening levels are
summarized on Tables 1 and 2. attached bhereto as Exhibic “I." A sile map, attached herelo as
Exhibit “E," depicis sample locations on the Real Estate al which contaminaris of eoncem were
detecied above applicable RCG screening levels.



WIEREAS: Notwilhstanding contaminamt lovels having been detectad in Sife soil and
croundwater above applicable RCG  screening  levels, IDEM approved 2 conditional
commercial/industrial closure of environmental condifions on the Site utder the RCG bhecause 1}
the level of benzolgpyrene delceted m soil an the Real Lstate was below ils mdusimal drect
conlact scrocning level; 2) benzene levels detecied In groundwater on the Raal state wore below
the indostrial vapor exposire groundwater screening iavel, 3) groundwater contamination has
been delineated and does not extend off the Real Estale; 4) there 13 no completed cxposure
pathway 10 comtaminaied groundwater because drinking water is municipally supplied and acecss
o croundwater can be controlled through a land wse restriction in this Cowvenant; and, 3) the
current and planned continued use of the Keal Estate is non-residential.

WHEREAS: Environmental reports and other documenta related to the Real Estate are hereby
mcorporated by reference and may be examined at the Puoblic File Room of the Deparntment,
which is located in the Indiana Government Center North at 100 N, Scoale Avenue, 127 Floar
East, Indianapolis, Indiana. The docurncnrs may also be viewad clectronically by scarching the
Depariment’s Virmal File Cahinet on the Web at: httpawwewr in.poviidemsd ] 00 him,

NOW THEREFOERE, Kems Bros,, Ine. subjecits the Ecal Estale w the following resinciions and
provisions, which shall be binding on Kerns Bros., Ine. and all finure owmers;

L RESTRICTIONS

1. RBestrictions, The Owner:

(a) Shall ool use or allow the use of the Real Estate for residential pompaoses, including,
but not limited to, dailv chidd care facilities or edocational facilities for children
{e.z.. davcare centars or K-12 schools).

{by Shall ool nse or allow the use or calraction of groandwater at the Real Faue [or
hutnan or animal consumption, gardenigg, or agriculture, without prior Department
approval, except that groundwater may be extracted m conjunction  with
anvironmenial invesligaiion andfor Temediation activiiies.

[l CGLENERAL PROVISIONS
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Restrictions 10 Run with the Land. The restrictions and other requirements described m
thiz Covenant shall rman with the land and be boding apon, and imere to the benefit of the
Cremer of the Real Estate and the Owmer' s successors, assiznees, heirs and lessees or their
aithorized agents, employees, comtractors, represcnolalives, agemts, lessocs, licensees,
Tnvilegs, guests, or persons acting under their direction or control (“Related Partics™) and
shall continue 23 a servitude running in perpetuity with the Real Estate. No transfer,
mortgage, lease, license, casement, or other coaveyance of any inlerest in all or any part
of the Ieal Bstate by any person sball limil the restrictions set forth hercin, Thos
Covenant s imposed upon the entire Real Dstate unless expressty stated as applicable
only 1o a specific portion theraof, '
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Binding upon Futare Owners. By taking title to an interest in or occupancy of the Real
Estate, any subsequent owner or Related Party agrees fo comply with all of the
restrictiona set forth in parapraph 1 above and with all ether icims of this Covensml,

Access for Department. The Owner shall grant to the Department and its designated
representatives the right to enter npon the Keal Estate at reasonable times for the purpose
nf determining whether 1he lind use restrictions sct forth i paragraph 1 above are beimg
properly maintafned (apd operated, if applicable} in a manner that ensures the protection
of publie health, safety, or welfare and the environment. '[his right of entry includes the
right to take samples, monitor compliance with Lhe remediaiton work plan (1[ upplicable),
and imspect records.

Wrllen Mouce of the Presence of Contamination Craner agrees to include in any
Inslrumentl ¢onveying any interest in any portion of the Real Estats, including but not
Jimited to deeds, leases and subleases (excluding morlgayres, liens, similar fnancing
interasts, and other non-posscssory cocumbranees) 1he lollowing notice provision (with
blunks to be filled in):

NOTICE: THE INTEREST CONVEYED HEREBY IS SURJECT TO AN
ENVIRONMENTAL RESTRICTIVE COVENANT, DATED .,
BRECORDED IN THE OFFICE OF THE RECORDER OF RANDOLPH COUNTY
(s v 20, INSTRTMENT NUMBEER {vr other identifyiny
reference) IN FAYOR. OF AND ENFORCEARLE BY THE
INDLANA DEPARTMENT QF ENVIRONMENTAL MANAGEMENT.

Motice to Department of the Convevance of Property. Owoer agrees W provide mdice o
the Deparmment of any conveyanee (volunlary or involuntary) of any ownership inferest
in the Real Eatate (excluding mortgages, liens, similar financing interegts, and other non-
possessary encumbrancest. Owner must provide the Department with the nolice within
thirty {307 days of the convevance and melude (a) a cerihed copy of the mnstrumcenht
conveying any iolerest in anv portion of the Real Fatate, and (b)) if the instrzment has
bocn reeorded, its reconding reference(s), and {c) the name and business address of the
fransferee.

Indiana Law. This Covenant shall be governed by, and shall he congtrned and enforced
according 1o, the laws of tha State of [ndizna

ItII. ENFORCEMENT

Enforcement. Pursuant to [C 13-14-2-6 and other applicable law, the Depariment may
proceed in court by appropriale action w enforce this Covenanl. Dameages alone arc
insulficient o compensate the Department if any owner of the Real Estate or its Related
Purties breach this Cowvenant or atherwise default hereunder. As a result, if anv owner of
the Real Estaie, or any owner's Related Parties, breach this Covenani ot ollierwise delaull
hercinder, the Department shall have the fght to request specific performance andfor
immediate injunctive relief to enforce this Covenant in addition to any other remedies it
may have at law or at equity. Owner agrees that the provisions of this Covenanl are
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enforceable and agrees not to challenge the provisions or the eppropriate enurt's
jurisdiction.

1V,  TERM., MODIFICATION AND TERMINATION

Term. The reatrictions shall apply until the Depariment determines that contaminants of
concetn on the Keal Hatate ng longer present an unacceptable risk io the public heahh,
saiety. or wel{are, or 10 the enviromment.

Modification and Termination. This Covenant shall oot he amended, modified, or
terminated without the Department’s prior written approval.  Within thinty (30) days of
executing an amendment, modification, or terminaion of the Covenant, Cramer shalfl
record such amendmcni, modification. or ermination with the Office of the Eecorder of
Raodolph County and within thirty (300 days after recording. provide a truz copy of the
recorded amendment, modifcation, or termination to the Department,

Y. MISCELLANEQOUS

Waiver. No failure on the part of the Depariment at uny lime to require performance hy
any person of any torm of this Covenant shall be {aken or held to be a waiver of such
ez Or in any way attect the Pepartoient™s right to enforee such term, and oo waiver on
the part of the Department of any term hereot shall be taken or beld to be a weiver of any
other lerm hercol or the breach thereof,

Conflict of and Compliance with Taws. Tf any provizsion of this Covenant i5 also ihe
subject of any law or regulation established by any federal, state, or local govemmiant, the
strictesi wiandard or requiremenl shall apply. Complianes wilh thizs Covenant does not
relieve the Owner from complying with any other applicable laws.

Clhange in Law, Policy or Regulattion, Inm no evenl shali this Covenant be rendersd
uncnforecable it Tndiana’s laws, regulations, guidelines, or romedialion policles
{including those concerning environmental resirictive covenamts, or instfutional or
engineering controls) change as to fonn or content. Al statutory teferences include any
SLCLESSOT PrUvISions,

Notices. Any notice, demand. request, consent, approval ar communication that cither
party desires or is required fo give to the olher pursuant to this Covenant shait be in
wriling and shall erther be served personall v o sent by first class mail, postage prepaid,
addressed as follows:

To Owiner: To Doepariment:

Thomas W. Kems Indiana Browmfislds Program
Kerns Bros., Inc. 100 X, Senale Avenue, Bm_ 1273
400 Weat Qale Street Indianapolis, Indiana 462404
Unicn City, TN 47390 ATTN: Tracy Concannon,
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Any party may changs its address or the individual 10 whose atlenlion a notice 15 to be
sent by giving written notce in complisnee with this paragraph.

Severahilily, If anv portion of this Covenant or other term sel forth hereit 18 detemmmed
by a comrt of competent jurisdiction 1o be invalid for any rcason, the sarviving portions or
terms of this Covenant shall remam 1n [ull force and effect as if such portion found
invalid lad not been included hergin, -

Authority to Execute and Record. The undersigned person executing this (ovenant
represents that he or she 1x the eorrent fee Owner of the Real Hstate or is the authorized
represenlative of the Owner, and further represents and certifies that be or she 15 duly
avthorized and fully empowered to execute and record, or have recorded, this Covenant.




Crwner herehy attests 1o the accuracy of the statemeznts in this document and all attachments.

IV WITNESS WHEREOF, Kenis Bros., [ne., the syid Owner of the Real Farate deseribed above
has caysed this Environmental Resinuiive Covenant to be executed on this ;j’ " day of
FJ_i_EhEi 2045

.If (J.._- — o ' ? |a - .""".'
L e —

Iwmb Biros., Ine,

STATE OF i-L]‘./Lﬁ il

185
couNTy oF Kandlpia)

Refore me, the undersigned, a Notary Public in and for said County and State, personally

appearcd “Tevt Kérnd | the regreatevheh b, of  the Cramer,

Lpn 'L"Sr‘r:*“: bife. . who acknowledged the exceution of the foregoing instrument for
and on hehalf of br.ﬂd entity,

Witness my hand and Notarial Seal this $5Vay of Pbi}:u;' 20 Jﬂ

NG
: AN A0 L
‘er!_“"ﬁ -'bl.-’m‘-p\. Fk}"\-ﬂ ‘aqh:-'qﬁd'-"‘r"'\"ﬂl' ‘_1_;‘#-1# ;-\- __.'_.-L# _-':.r Ihﬁdtifli‘" ‘r i“’ ?l{
Jarue G arns o i i
Mesare Pl Sew, JiAls ort ‘nisa 3 . 1IN - -'. i ] .
e n o ¢ AT LEERS  Notary Pubiic
& kw commiszon Exginag /5201 'Z e ; 2 i
g : ] ] :
P P e s T : s
R A Residing in g AN County, KAR Luid

My Commission Expires: % j' 551200

This ingtrument prepared by:

| affirm, under the penalties for perjury, that 1 have taken reasonable care to tedact each Social
Seeurity mumber in this L:iﬂﬁ:unlﬂnt, nnless required by law,

j .
1I i j . k PR r _ (Prinicd Name of Declarant)




EXHHBIT A

Copy of Corporate Deed [or the Real Estate
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EXHIBIT B

Map of the Real Estate
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EXHIEIT C

Copy of No Further Action Letter
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EXHIEIT D

TABLE 1
Kerns Bros., Union City
Groundwater Reselts Ahove Applicable Sereening Levels

TABLE 2
Kerns Bros., Union City
Soil Reselts Above Applicable Scereening Levels



TABLE 1
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Kerns Bros., Union City
{rroendwater Resudt Above Applicable Screenmy Levels
- e = e
Cootuminant Devected & Resuits
18 par billio
Sample Location Brate Coflected (parts pe i —
Benzcne
MWw-2 32001 138
Kesidential Tap Groundwater Scregning Level 3
Residennial Vapor Fxposure Groundwater Screening Level 214
Comnmerciaidustrial ".f'apc-r EEPT:IET.LI'E Groundweater 170

screening Level

Mol

dtafics = above Resideniral Tap Grommdwater Sercoling Leval
Bold = above Residential ¥Vapor Expozure Groundwater Scrocning Lovel

TABLE 2
Kerns Bros,, Union City
&oil Resolt Abave Applicable Screening Levels
Contaminant Detected & Results

Sample Depth fparis per biffion)

Sample Locatinn (feet bys) ate {ollected T
Benzofapy rene
HW-3 1.5 17182012 fLils
Residential Soil Bxposare Dhrect Contael Sereenminge Level 0.1]
Commercial/Industial 501l Exposure Direct Contact i 31

Screening Level

Maote:

fralics = abowve Residential Soil Fxposurs Direcl Conlael Screvning Level




EXHIBIT F.

Nite Map Depicting Sampling Locations at which
COCs Were Detecled Above Applicable Screening Levels

PISCLAMER: Iformahion on this map is baing provided o depicl environmenta! condilions an the Heal
Estate that are fhe subisct of the land use resilclions contained in fhe Covenant to which this map is
atiached and incorporated. The land use restrictions canfained in the Cavanant wers deemed
approprigte by the Departmant based on information provided 1o the Dopartment by tha Owner ar ancther
party investigating and/r remedialing the amvironmental conditions on the FReal Esrafs, This mag sannot
he refled Upon 88 a depiction of alf curvent enviconmenial conditions on the Real Esfate, nor carn if be
refied upon In fhe future as depicting environmental condifions on e Real Estate,
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