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Environmental Restrictive Covenant

WA

'm r_'-_' !%-7,' \
“x THIS, ENVIRONMENTAL RESTRICTIVE COYENANT is made this /- day of

-1

_j.‘f’fb"f}'aw{a@f 2017, by Henderson Development ILLC (*Ownar’).

L

WHEREAS, Owner is the fee owner of certain real estate in the County of Maron, Indiana,
which is located at 3748 North College Avenue in Indianapolis and more particularhy
describad in the attached Exhibit “A”® {"Real Estate™), which is hereby incorporated and
mads a part hereo!. The Real Estate was acquired by deed on September 30, 2016, and
recorded on Qctober 7. 2016 as Deed Record AZ201600111731 in the Office of the
Recorder of Marion County, Indigna. The Real Estate consiste of approximately 0.28
acres and is identified by the State by parcel identification number 43-06-24-124-018,000-
101. The Real Estate to which this Covenant applies is depicted on a map atiached hereto
as Exhihit “B".

WHEREAS: A Comfaort Letter, a copy of which is attached heretc as Exhibit “G", was
prepared and issued by the Indiana Department of Environmental Management ("the
Crepartment™ or “IDEM") pursuant fo the Indiana Brownfields Program's (“Program’)
recommendation at the request of Owner to address the redevelopment patential of the
Real Estate which is a brownfield site resulting from a release of hazardous substances
. andior petroleum relating to historical operations an or in the vicinity of the Real Estate,
Program site number BFD #16101%.

WHEREEAS: Tha Comfort Letter, as approved by the Departiment, provides that certain
contaminants of concern ("COCs™) were detected n soll and ground water on the Real
Ezstate bui will not poge an unacceptable risk to human healh at the detected
cancentrations provided that the land use restrictions contained herem are implemented
and maintained to ensure the protechion of pubic health, safety, or welfare, and the
anvironment. The COCs are chromium? in seil and tetrachloroethens ("PCE" in ground
water,

WHEREAS: Soil and ground water on the Real Estate were sampled for polynuclear
aromatic hydrocarbons ("PAHsY, valatile organic compounds {%OCs"), and/or Resource
Conservation and Recovery Act {("RCRA") metals. Investigations detecfed levels of
chromiurm in soil and PCE in ground water above their applicable screening levels
established by IDEM in the Remediation Closure Guide ("RCG") (March 22, 2012 and
-applicable revisions). Analytical results detected a total chromium concentration in soil at
soil boring SB-2 above the residential direct contact screening level ("ROCSL™ for
hexavalent chromium {"Chromium Y17 but below the Chromium VI commercialfindustrial
direct contact screening bevel MIDCSL"). Analytical results detected the PLE level in
ground water collected at soil boring 5B-2 above its residential tap ground water

- Becadse the chrorsium was no? apesiated between trvalent chrormuen [chramium 1 and the mare tovic
hexavalent chrzmium ichromium Y1), IDEM, in the ~ast conservative approach, comparsd the analytics
rastlts to hawavalent chromiom



screening level ("Res TAP GWSL™) but below its residential vaper exposure ground water
screening level ("Res VE GWSL"). Scoil and ground water analytical results above
applicable RGG screening levels are summarized on Tables 1 and 2, attached hereto as
Exhihit “0F. A site map, attached hereto as Exhibit “E”. depicts the sample location on
the Real Estate at which the COCs were detected in soil and/or ground water above
applicable RCGE screening levels,

WHEREAS: The Department has not approved closure of environmental conditions on
the Real Estate under Remadiation Closure Guide. However, the Depariment has
determined that the land use restrictions contained in this Covenarnt will enable the Feal
Estate to be used safely for residential andfor commercial use.

WHEREAS: Envircnmental reports and other documants related to the Reat Estate are
hereby incorporated by reference and may be examined at the Public File Room of the
Department, which is located in the Indiana Government Center Morth at 100 M. Senate
Avenue, 12¥ Floor East, Indianapolis, Indiana. The documents may also be viewed
electronically by searching the Deparment's Vidual File Cahkinet on the Webh at

NOW THEREFORE, Henderson Development LLC subjects the Real Estate to the
following restrictions and provisions, which shall be binding on Henderson Development
LLC and all future owners.

l. RESTRICTION

— ——— — L e

1. Festrictions. The Owner and all future owners:

(@) Shall place all plantings in raised beds filied with a minimum depth of at least
16 inches of "clean” soil (demonstrated not ta contain contaminants of concearn
above RCG RIDCSLs),

(b) Shall restore soil disturbed as a result of excavation and construction activities
an ihe Real Estate in such a manner that any remaining contaminant
concentrations do not present a threat t© human health or the environment {as
datermined imder the RCG using residential screening levels). Upon the
Depatment's request, the Owner shall provide the Departmant with
documentation showing the excavated and restored area, and any other area

affected by excavation or construction activities, does not represent such a
threat. Any soll that is removed. excavated or disturbed on the Real Estats
must be managed and disposed of in accordance with all applicable federal
and state laws and regulations.

(¢} Shall not use or allow the use or extraction of ground water at the Rsal Estate
far any purpose, ncluding, but not imited to, human or animal consumption,
gardening, industrial processes, of agriculiure, without prior Departrnent
approval, except that ground water may be extracted in conjunction with
enviranmental investigation andfor remediation activities.



1. GENERAL PROVISIONS

e ———

Restricttons to Run with the Land. The restrictions and other reguirements
described in this Covenant shall run with the land and be binding upon, and inure
to the benefit of the Owner of the Real Estate and the Owner's successors,
assignees, heirs and lessees or their authorized agents, employees, contractors,
representatives, agents, lessaeas, licensees, invitees, guests, or persons acting
under their direction or control {"Related Parties™) and shall continue as a servitude
running in perpetuity with the Real Estate. No transfer, mortgage. lease, license,
easament, or other conveyance of any interest in all or any part of the Reg| Estate
by any persan shall limit the restrictions set forth herain. This Covenant is imposed
Lpon the entire Real Estate unless expressly stated as applicable ondy to a specific
porticn therecf.

Binding upon Future Owners, By faking title to an interest in or occupancy of the
Real Estate, any subsequent owner or Related Party agrees to comply with all of
the resfrictions set farth in paragraph 1 above and with all ather terms of this
Covenant.

Access for Department. The Owner shall grant 1o the Department and its
designated representatives the right to enter upon the Real Estate at reasonabls
times for the purpose of determining wheather the land use restrictions set forth in
paragraph 1 above are being properly maintained {and operated, if applicable) in
a manner that ensures the protection of public health, safety, or welfare and the
anvironment. This rght of entry includes the right to take samples, monitor
compliance with the remediation work plan (if applicable), and inspact records,

YWrittan Notice of the Prasence of Contamination. Owner agrees to include i any
instrument conveying any interest in any portion of the Real Estate, including but
not limited o deeds, leases and sublzases {(excluding mortgages, liens, similar
financing interests, and othar non-possessory encumbrances} the fallowing notice
provision {with blanks to be filled tn):

NOTHZE: THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN
ENVIRONMENTAL RESTRICTIVE COVENANT, DATED 20,
RECORDED IN THE OFFICE OF THE RECORDER OF MARION COUNTY ON
, 20 . INSTRUMENT NUMBER (or other identifying
refarence} IN FAVOR OF AND ENFORCEAEBLE BY THE
INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT,

Notice to Department of the Convevance of Froperty. Owner agrees to provide
notice to the Department of any conveyance (voluntary or involuntany) of any
ownership interest in the Roal Estate (excluding mortgages, liens, similar financing
interasts, and other non-possessory encumbrances). Owner must provide the
Department with the notice within thirty {30} days of the convevance and include
(al a cerified capy of the instrumeant conveying any interest in any portton of the




14,

1.

12,

Real Estate, and (b} if the instrument has been recorded, its recording
refarence(s), and () the name and business address of the transferee.

ndiana Law. This Covenant shall be governed by, and shall be construed and
enforced according to, the laws of the State of Indiana.

1. ENFORCEMENT

Enforcement. Pursuant to 1€ 13-14-2-€ and other applicable law, the Department
may proceed in court by appropriate action to enforce this Covenant Damages
alone are insufficient to compensate the Depattment If any owner of the Real
Estate or s Related Parties breach this Covenant or otherwise default hereunder.
As aresult, if any owner of the Real Estate, or any owner's Related Parties, breach
this Covenant or ctherwise default hersunder, the Department shall have the right
o reguest specific performance andfor immediate injunctive relief o enforee this
Covenant in addition to any other remedies it may have at law or at equity. CGwner
agrees that the provisions of this Covenant are enforceable and agrees not to
challenge the provisions or the appropriate court's jurisdiction.

V.  TERM. MODIFICATION AND TERMINATION

Term. The restrictions  shall apply until the Depardment determines that
coitaminants of concern on the Real Estate no longer present an unaceeptabla
risk to the public health, safety, or welfare, or to the environment.

WModification and Termination. This Cevenant shall not be amended, madified, or
terminated without the Department’s prior writen approval, YWithin thirty (30} days
of executing an amendment, medification, or termination of the Covenant, Owner
shall record such amendment, modification, or termination with the Office of the
Rocorder of Marion County and within thirty (30} days after recarding. provide a
trug copy of the recorded amendment, modification, or termination to the
Department.

W MISCELLANEOUS

by any person of any term of this Covenant shall be taken or held to be a waiver
of such term orin any way affect the Department’s right to enforce such term, and
no waiver on the part of the Department of any term heraof shall ke taken or held
to ba a waiver of any other term heradf or the breach thareof,

Conflict of and Compliance with Laws. If any provision of this Covenant is also the
subject of any law or regulation established by any federal, state, or local
government, the strictest standard or requirement shall apply. Compliance with this
Covenant dees not relieve the Owner from complying with any other applicable

laws.
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Change in Law, Policy or Requlation. In no event shall this Covenant be rendered

unenforceable if Indiand’s laws, regulations, guidelines, or remediation policies
including those concerning environmental restrictive covenants, or institutional or
engineearing controls) change as ta form ar content, Ali statutony references include
Ay SLUCCESS0r provisions.

Notices, Any nofice, demand, request, consent, approval or communication that
either party desires or is required to give to the other pursuant to this Covenant
shall ba in writing and shall either be served personally or sent by first class mail,
pastage prepaid, addressed as follows;

———r————1

¢ii Henderson Development LLG AP )
" R4 North-Perwsyheii St 1577 Sl B S T
o Inetarapots -4e240- . T G e A AR
' ATTN: Alan Henderson T I

To Department:

Indiana Brownfields Program

100 N. Senate Avenus, Em. 1275
Indianapolis, Indiana 46204
ATTN: Kyle Hendrix

Any party may change its address or the individual to whose attention a noftca is
i be sent by giving written notics in compliance with this paragraph.

Severability, If any portion of this Covenant or other term set forth harsin is
determinad by a court of competent jurisdiction to be invalid for any reason, the
surviving porticns or terms of this Covenant shall remain in full force and effect as
if such portion found invalid had not been included herain.

Authority to Execute and Record. The undersigned person executing this
Covenant represents that he or she is the current fee Owner of the Real Estate or
is the authorized representative of the Owner, and further represents and certifles
that he or she s duly authonzed and fully empowered 10 execute and record, ar
have recorded, this Covenant.




Crwner hershy attests to the accuracy of the sfatements in this document and all
agftachments.

N WITNESS WHERECF, Henderson Development LLC, the said Owner of the Real
Estate described above has caused this vironmental Restrictive Covenant to be
executed onthis V8™ day of SEP-EW\ ey 20 Y.
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”iqenders{:n Develapment LLEC

STATE OF Indiwma )
) 8§

COUNTY OF Wﬂmﬂﬁrf )

Eefore me, the undersigned, a Notary Public in and far said County and State,

personally appeared the T‘ﬂ_{,mb{,( ~of the Owner,
- who ar:knc]wledged the execution of the foregoing

instrument for and on behalf of said entity.

v 20 {1

Witnass my hand and Notarial Seal this 1% day of |

: SUZABETh T HUESES

Seal

pr -
Frateny = ahlic — Ghate of Inglan '1" % Jlj\\_
Montgerery Cousty : a 100

g Ly Covmisgsicr Expooes Jan 18, 2028 [

{SC“—- . Notary Public

Residing in ~ Gounty,

My Commission Expires: | pa 1% 2025

This instrunent prepared by: ¥

| affirm, under the penalties for penury, that | have taken reaschnable care to redact each
Social Security number in this document, unless required by law.
. i :
» T .
£ ;-1 w dea e (Frinted Name of Declarant)

s op
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EXHIBIT A

General Warranty Deed for the Real Estate
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10/07/2016 7:01 AM
KATHERINE SWEENEY BELL
MARION COUNTY IN RECORDER
FEE: % 27.50

PAGES: 4
By: ER

JOSEPH P CFCONNOR
MARION COUNTY ASSESSOR
Qct 06 2016 PM 02:09
DULY ENTERED FOR TAXATION
SUBJECT TO FINAL ACCEPTANCE
FOR TRAMSFER
F-022949507 TR

GENERAL WARRANTY DEED

THIS INDENTURE WITNESSETH: That West Ford Group, LLC, an [ndiang limited
Liability company (“(rantor”), CONVEYS AND WARRANTS 1o Henderson Devalopment, LEC, an
Indrana lirmited liabidity company (“Grantec™), for the sum of TEN DOLLARS ($10.00) and other
pood and v aluahle consideration, the receipt and sufficiency of which is hereby acknowledged, that
certain Real Estate situated in Marion County, in the State of Indiana, being more particularly
deseribed in Exhibit A attached hereto and made s part hersof, including all of the oil, pas and other
minerats in and under and that may be produced therefrom (hereinafter the “Rea] Estate™).

This conveyance is subject 1o 1hr:rs"* matters set forth in Exhubit B attached hereto and made a-
part hereof,

The undersigried person exeduting this General Warranty Deed on behalf of the Grantar
represents and certifics that he has been fully srapowered, by proper comparny actions, 10 execute and
deliver this- General Warranty Deed, that the Grantor has full capacity to convey the real eglate
described herein; and that all necessary action for the making of such conveyance has b-:::n taken and
dnnc

[THE REMAINDER OF THIS PAGE [5 INTENTIONALLY LEFT BLANK]

RECORDED ELECTROMICALLY

Marior CoLnry AS8essar

o0 Q8 2016
Kool ved B

[20H &, IO}



GENERAIL WARRANTY DEED

THIS INDENTURE WITNESSETH: That West Ford Group, LLC, an Tndiana limited
labitity compaty (“Crantor™), CONVEYS AND WARRANTS to Henderson Development, LLC, an
Indiuna limited Liability company (“Grantee'™), for he sum of TIIN DOLLARS ($10.00) and other
gaed and valueble consideration, the reeeipt and sufficiency of which is hereby acknowledged, that
cerizin Real Fstate sitvated in Marion County, in the State of Indiana, being more particularly
described it Exhimt A attached hercto and made a part heveof, ine'uding all ofthe oil, pas and other
miverals in acd under and that may be produced therefrom (hercinatier the “Real Hstate™),

Thig conveyance is subject to these matters sot forth in Exhihit B attached lureto and made g
part bereof,

The undersigned person exceuting this General Warranty Deed on behalf of the Gruntor
represenls and certifies that he has been fully empowered, by proper company actions, & execute and
deliver this Genera' Warranty Deed; that the Grantor has ful! capacity 10 convey the real estate
descrided herein; and that all necessary actian for the making of such corveyance has been iaken and
done.

ITHE REMAINDER OF THIS PAGE IS INTENTIONALLY LLFT BLANK]
FRRY L&

DI IS ER A
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| ET;%IEWITI*{ESE WHEREOV, Grantor has caused this deed to be executed as of the E} day of
ff Eﬁrﬁ’ ,2a. :

WIEST FORD GROUP, T1.C,

STATL OF INDIANA )
. } NS
COUNTY OF ,__H%k@&}

Before me, & Notaty Puolic in and for seid County and State, personzlly appearcd
Daman | Broke , @ M?Jﬁhféf‘_ﬁ— _of West Ford Group, LLC, an Indiana limited

Liability company, in such capacity, acknowledged execution of the foregoing deed [or snd on behalf :
of said emity.

Wimess my hand and Notarial Seql thE;f?E day ng'ﬂ_lmhae-_, 20106,

0
Joksem Courey ! e as
T hepustIh A1
{printed name) Tublic
Wy Commission Expires: County of Residence: _
SEND TAXN STATEMENTS T0) AN Henderson Development, T.LC
CRANTEE'S MAILING ADDRESS 185 7248 N. Pennsylvania St

Indtanzpelis, 1IN 46240

This instrument was prepared by Mark D, Grand, Esg, KUHL & GRAN'T LLP, 707 B, North Streat, Suaits 80O,
lodianapolis, Indiang <620 Telzphone (3173 2239900,

Eaffrm, under the penakbies tor pecfury, that 1 heve leken reasonable care to redact eacl Sozial Sscurity number in this
cocurnent, wunless required by law, Madf 4L Onoit Fig

Wiren Recomied et g
Firat Amprlean Tile insurtnce E]m
Narflonal Sommensiol Senvzes :
T N Pernsytveio S, S 1280 ;
S EERE. LI H rinﬂaunummmm .
: N NGS




EXHIBIT A

LEGAL DESCRIPTION

LOTS NUMBERFET} 17 AN 19 IN MENDENHALL'S 38T11 STREET BOULEVARD ADDITION
TOTHE CITY OF INDIANAPOLLS, AS PLR PLAT THERKOL RECORDED IN PLAT BOOK 16,
FAGE 23, IN THE OFFICE OF THE RELCORDER QOF MARION COUNTY, INDIAN A,

AN Bl



EXHIBIT B

Permitted Exceprions
keal Hastats Taxes [or the year(s) 2016, {pavable 201 Ty are 4 len but not yet due and payable,
2. Restrictions, cedications, conditions, reservations, cascments and other mesters shown on the

plal of Mendenhall's 38th Street Bouleverd Addition, as recorded in Plat Bonk 16, Pags(s)

23,

G666, PO 2



EXHIBIT B

Map of the Real Estate
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EXHIBIT C

Copy of Comfart Letter




CAREIANA DEPARTMENT OF ENVIRONMENTAT. MANAGEMENT ..
We Projocd Hoosters and Cur Biiramasy,

*00 W. Sarate Avence - Indianapaiis, :ﬁﬁ?ﬁd
(SO0 4575027 - (3T 2328505 - waewiden [N oy

Erit: J. Helemmib Jdme . Pigatt
edsrave L A R T

July 14, 2017

Alan Henderson
Henderson Development LLE

[ndianapolis, ]H.

Re: Comfort Letter ~
Bona Fide Prospective Purchaser
Commercial Property on College
3745 North College Avonts
mafanapolis, Marien County
orownfleld #41570189

Dear Mr. Henderson:

fn response to the request by Hendersen Development LLC {Owner} o the
indiana Browrfields Program (Program) for assistance concerning the property located
at 3746 North College Avenue, Indianapolis (Site), the Indiana Department of
Ermviranmental Managemeant (IDEM) has agreed to provide this Comfoert Letter to outline
applicable limitations on liability with respect fo hazardous substances found on the
Site. This letter does not provide a releass from liability, but provides specific
information with respect to some of the criteria the Cwner must satisfy to qualify far
relief from potential habity related {o hazardous substances contamination under the
bona fide prospective purchaser (BFFP) exemption undar Indiana Code (H2) § 13-25-4-
&({b} {incorporating section 101(40} of the Comprehensive Environmental Response
Compensation and Lighility Act (CERCLA), 42 U.S.C. §5 9601 &l seq..and 42 U.5C. &
0607 (r}) and potential liability for petroleum contamination under the BFPF exemption
Lwncker |C § 13-23-13 and (C § 13-24-1. This letter will also address the reasonable steps
IDEM recommends the Owner undertake to prevent or limit human, envirenmental,
and/or natural resource exposure to previously released hazardous substances andior
petroleUrr, found at the Site and help to establish whether envircnmental conditions
might be a barrier to redevelopment ar transfer.

Site Description and History

The h.28-acrs Site is one parcel identifled by the Siate by parcal #45-08-24-124-
018.000-101. Historical recerds indicate the Site was undeveloped prior to 1830, From
approximately 1935 through 1930, the Site was used for automotive repair, tires, and/or
sales. The Grimes Tire Company was listed as the ownaroccupant in 1935, Tri-Motors,
Inc. {3750 North College) was listed as an ownerfoparator in 1245, From approximaishy

3
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Comnmercial 2opesyon Collegs, Indiasapsis — gFPRE.Confort Letter____. -

BFO #581018
July 14, 2017
Pags 2 of 11

1956 through 2000, the Site was veed for various retaii andfor commercial uses
including television saies and service {1958 throJagh 1964}, electrical contractar {1973),
and retail furniture sales {(1985). Tha Site is currently vacant. The redevelopment plans
will @ither be commerzial or mixed commarcial and residential,

&5 part of this regquest, the Owner pravided the Program with a Phase |
Emvironmeanial Site Assessment dated June 21, 2016 (2018 Phase | Z84A) prepared for
Hendersan Development LLC by Nederreld Inc. (Nadervald) {(IDEM Viftual File Cabinst
WFC) Document (Do) #80380840). The Phase | was conducted utilizing the Amatican
Society for Tasting and Materials (ASTM) Practice E1527-13, Standarz Practice for
Environmental Site Assessment, which satisfies the federal Al Appropriate Inguiries”
(AL rute set forth in 40 CFR Part 312, in an effort for the Owner ta qualify as a BFPFP,
Alan Henderson, Principal for Henderson Develooment LLC, provided answers 1o the
user-snecific questions to ensure its satisfaction of the federal AAL rule.

The 2016 Phase | ESA identified the following recognized environmental
condition (REC) associsted with the Siie:

On-Sife!

« Potential for soil and ground water contamination from histarical use of the
Site as ar auto repair shop from appreximaiely 1835 though at least 1850,

In addition to the above-ngted REC, the Phase | ESA identified the 7oliowing
MNon-Scope [ssues:

«  One empty above ground storags tank (AST) was observed in tha basement
of the on-Site building during the Site reconnaissance.

¢ Parlial roof collapse and watsr damage ware observod during the Site
reconnaissance.

In addifizn io the BREC identified above, 10EM would identify the following
conditions in the area of the Site az RECE!

« Potential for documented tetrachioroethene (PCE} ground water
contamtnation from the upgradient IDEM Sfate Cleanup {(SCU) facility known
as Rally's {incident #200608127). a former Shell Gl Camoany sarvice station
iocated at 3301 North College Avenue, to ntigrate onto the Site.

« Potential for ground water contamination from ths historical operations of
multiple dry cieaning facilities located upgradient and cross-gradient of the
Site 1o migrate onte the Site.

In addition to the REC identified above, IDEM would aizo identify the following
condifions on the Site as de minimis conditions;



Sommercial Fropaty on College, Indianapolis ~ SoFEF Caomfarl Lettar o _ .
3D 4151 0is

July 14, 2017

Fage 3 of 11

v Multipte 5-gallon or less comntainers of paints, used oil and gye chemicals wara
observed throughout the inferior portions of the on-Site building, No
significant stajning was observead,

« [wo 55-gallon containers thai appearad to be empty ware chserved in the
sotharn intsrisr portions of the on-Site building. The matasials listed or ths
containars wers a vegetation Killer concsntrate gnd methanol No significant
staining was oaserved in the Immediate area of these containers.

Fursuant to ASTM E1527-13, Sfandand Practice for Environmental Site
Assassmen!, Nederveld svaluated the oresence of likely presence of vapor-phase
chamicals of concern in soil at the Site that might result from contaminated soil and/far
ground water either an or near the Siie. Based on a VFC search of documented ground
water releases and the distance, topography, and/or groundwater Jlow of these
releases, Nedarveld identified the following potential vaper encroachment condition
(WEC) associated with an off-Site properiy:

« Raliy's, SCU Tacility {incident #200508127), which is upgradient of the Sits
with documented PCE confaminated ground water,

Althaugh not identified as VECs in the 2016 Fhase | ESA, multiple historical dry
cleaning operations documeanted in the 2016 Phase | ESA within 1/8% of a mile of the
Site could pose potential VECs at the Site.

Environmental Conditions

Az part of the raquast for assistance in determining any existing environmental
contamination and potential liability at the Site, Program staif alse reviewed the

fallowing repor;

« [Fhase Hmeestigalion (Phase |, aated July 15, 2618, prepared by Nederveld
(WFC Doc #8038064 1)

This report and the 2018 Phase | ESA may be viewed electronically by searching
online by the document # referenced above in the Virteal File Cabkinet on [DEM's

websiie,

For purposcs of this lotter, sample analytical resutts were comparaed to IDEM's
Femediation Closura Guide {RCGE) (March 22, 2012 and applicable revisions) screaning
ievets as follows: soil samples collected at depths between 0 and 10 feet below ground
surface (bgs) wers comparad to RCG residential and commercialfiindustrial direct
centact screening levels (RDCSLs and IDCSLs, respectively); soil samplss collected
betwean 0 and 18 fosl bgs wera comparad to the excavation worker sail exposure direct
cantact screening levets (EX DCSLs); and, soil samples collected at depths greater than
18 feei bgs were not evaluated for purpoaes of closure because of the unlikely risk of



Commersiar Fronzry on Coliage, Indanapois — BFP? Cormfort Letier e
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Jaby 14, 2017

Pags 4 of 11 ;

gxposyre to scii a7 that depth. Ground water samptes were compared fo residential tap
arounad watsr sereaning leveds (Res TAR GVWSLs) and residential vapor expostre
ground water screening lavets (Res VE GWSLs), as well as conimercialfindustriz. vapar
axpoaUre ground water screening levels (Indus WE GWSLs).

Fhasa it — July 2076

On July 1, 2016, two soil borings (SB-1 and S5B-2) were advancad on-Site. The
soll sample collectan from boring $B-1 at a depth of 12 - 12.5 feat bgs was analyzed for
polynuclear aromatiz hydrocarbons (PAHs), valstile organic comipeolnds (VOCs), and
Resource Conservatior and Recovaery Act (RCRA) metals. The soil sample collected
rom boring SB-2 at a depth of 0.5 — 1.0 feet bgs was analyzed for RCRA metals and
from a depth of 1.0 — 1.5 feet bgs was analyzed for PAHs and VOCs. The ground water

sampie collected from boring SB-2 at 18 — 22 fest bgs was analyvzed for PAHs and
VOCs, Analytical resilts detected the following:

s« Soil analytical results for 25-2 detecied total chromium at 2 level above the
hexavalent chromivm (Chrome V1) RDCSLT bt below the Chrome W1 IDCSL,;

»  [Multiple PAMs wers detected in scil sample SB-2, but all were at levels below
thelr respective RCG screaning levals,

+ Ground water analytical resulis in the sample collected at sail boring SB-2
detected teirachloroethens (PCE) in ground water above ifs Res TAP GWSL

but below its Res VE GWSL;

« 1,1 14nchloroeihane and ioluene were detected in ground waier collecied at
SB-2 but &t levels below thalr applicable RUG screening levels; and

+« No other constituents sampled in soil and ground water were af levels above
laboratary detection limits.

Sea Tabies 1 and 2, below, for contaminant concentrations and locations in soil
and ground water, respeactivaly,

“Because the chrmmidm was ot soeqigled setwesn trivsient chromsium [chroemioss 1 and the mare tosae
hexawaient chromiu= (chromium VT), IDEM, in the most consorvefive approach, cominared the analytical
recults o hexavaient chromium.
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TABLE 1
July 2016 Soil Anzlvtica! Results Above RCG Screening Lavels
S Sampie info Detectet Cc-nsfli_’nl_lent &
0 _ Result {parts per miliicn (ppm)}
Lacatiari {fE;T;;} - Chromium’ B
SB-2 0.5 -1 _ 11 ]
RDCSL — 42
... IDESL - 63
' EXDOSL 2700

Notez.  bold = above RCG Residentia. Direct Coneast Screering Lovel
bos = below grownd sunace
P Because the chromium was not spaciabed bebwee triva eot caromium {chramium: 11 and the
e tavie hevavzlent chro~ium (shromium Y, IDEM, in the mos: consorvaiive apoarsack,
comeasod the anaytizal results to hexavalant chramium.

TABLE 2
July 2016 Ground Water Anatytical Results

Sample Info Detecied Eﬂnst.it!_mnt &
Resuit (parts per billion (ppb}]
E ocation {fE;FLt;S} Tetrachlargethylene {FCE) |
56-2 18- 22 24 i
Hes TAFP GWSL 5
~es VESWSL o 14
Ind VEGWSL 470 ]

Motes: bold = above RCG Residential Tap Gmund_‘ﬁéff!_r'égr-ééniﬁg | evel
bos = below ground suface

Liability Clarification

IDEM's “Brownfieids Program Comfort and Sife Status Lefters” Non-rule Policy
Document, W-0051 (April 18, 2003 (Camfort and Site Status Letter Policy), provides
that IDEM may issue a lefter to a siakeholder involved in redevelopment of a brownfield
if the stakeholder satisfies certalin sligibility criteria outiined below. [DEM concludes,
basad in part on infarmation provided by the Owner, that:

1) no state or federal enforcément action at the Site is pending,

12Y no federal grant requires an enforcement action at the Site;

{3} no condition on the Site constitutes an tmminent and substantial threat 1o
huwman health or the etvironment;

(4} neither the Cwner nor an agent or emplovee of the Owner caused,
contributed to, or knowingly exacerbated the release or threat of release of
any hazardous substance or petroleurn &t the Site, and;
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{£) the Owmer iz eligible for an applicable exemption to lability, specifically the
bona fide prospeciive purchaser (EFFF) exception ia liability for hazaraous
subsiance centamination found in 1T §13-25-4-8(b) and/or for petrolesmn
contamination under IC 3§ 13-23-13 ang 13-24-1, nroviged the spplicable
statutory criteria are mist,

As discussad below, the Swrier has demonstrated to IDEM's saiisfaction that if is
eligible for the State BEFPP sxemption from liability for hazardous substance andior
patrolaum contamination provided 1t fakes the rezsonable sisps” required by statute,
recontniendations Tar which are also discussed below,

Bona Fide Prospective Purchassr

Under |C & 13-25-4-8(a), except as provided in [C § 13-25-4-8(b), (c), orig), a
nerson that is liable under § 107(a) of CERCLA is liable 1o the state in the same mannsr
and 1o the same extent. 1C § 13-253-4-8(b) references certain exceptions to liability
imoosed by [C § 13-25-4-8(a}, including the exception in Section 107(r; of CERCLA, 42
L.5.C, § GB07{r), which statas that a BFPP whose potantial liability for a relzase or
threatened release is basad solsly on the purchaser's being considerad to be an owner
or operator of & facility shall not be liable as long as the BFPP does net impede the
perfcrmance of a response action or natural rescurce restoration. 42 U.5.C. 3 9607(r).
Thus a prospective purchaser that qualifies as a bona fide prospeciive purchasar and
doss not impeda the performancs of a response action or natural resoures restoration
would not be fiable under 1C § 13-25-4-8(a}. Similarly, such a bona fide prospectiva
purchaser would not be liable under IC €§ 13-23-13 and 13-24-1 for petrofeumn
contamination existing on the Site.

Under Indiana law, if the Owner qualiflies as a bona fide prospective purchaser
and does not iImpede the pedformance of a response action or natural resourse
restaration, IDEM is prohibifed from pursuing the Owner even if cleanup requiraments
change or if IDEM determines that a response action related to existing known
hazardeus substances or petroleum contamination from pricr releases at the Site is
nacessary, Furthermore, IDEM is orohibited from pursuing such a Owner for response
costs relating to the past release of hazardous substances or pafraleum contamination
at the Sile. Therefore, IDEM will not requirs the Owner to respond to the past release of
hazardous substances or petroleum contamination found at the Site keyond ihe scopea
of the statutonly-required reasonable steps outlined below, even if cleanup
requirements change ar if IDEM determines that 2 response actisn is necessary in the
future. This dectsion, however, does not apply to past or present hazardous substance
or petrodaum contamination that s not descibed in this [stter, future releases, or
applicable federal requirements under CERCLA or the Resource Conservation and

Fecovery Act, 42 U.5.C, & 6901,

Te meet the statutory criteria for hability profection as a BFPF under Indiana law,
2 landowner must meaet cartain thresheld criteria and satisfy certain continuing
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obligations. IDEM naies that the Owner acquired the Site on September 30, 2016, after
January 11, 2002 and June 37, 2008, and the disposal of hazardous substances andfor
petroleum at the Site occurred prior to that date. See 42 U.3.C. § SE01(40)(A), § 1€ 13-
11-2-1£8(1); 1C § 13-11-2-181(g); IC § 13-11-2-150(f). Based on information reviswesd
by IDEM. IDERM conziudes that the Ownear nas conductad alt approoriate inguiries inio
the previous ownership and uses of the Site. See 42 U.5.C. § 9601(40)(Bi{n.
Furthermore, the Owner has represented that it is not potentially liable or afftliated with
any porsen that is potentially liakle for centamination at the Site, and IDEM has no
information to the contrary. See 42 U.5.C, § 880140 H). Therefore, the Cwher meets
the threshold requirements of CERCLA §§ 9601403 (A}, {B) and {H} fo qualify ior the
status of BFPP under 42 U.5.C. § 95801(40],

The zonfinuing obligations the Owner must undertake to qualify as a BFFF undar
indiana law and maintain such status are outhined in 42 U.5.C. 5§ 8804403(C)-((3) ard
imclude exarcising "appropriate care with respect to hazardous substances ‘ound at the
facility by taking reascnable siaps to — () stop any conlinuing release; {i) prevent any
threatened future relezse; and, {iil} prevent or limit human, environmental, or natural
rescurce exposdre o any previously relnasad hazardous substance” 42 WS C. §
A601(404 D). By extensicn, under 1C 5 13-11-2-148(h), 13-11-2-150it), and 13-11-2-
151(g), the continuing obligations the Owner must underake to maintain BFPRF status
are outlined in 42 LS .C. §§ 8801(40) (C)-(G) and include exercising appropriate care
with respect to pefroleum products found at the faciiity by taking reasonable steps to —
(i} stop any continuing relzase; (D prevent any threataned future release; and, {iil)
pravent or imit human, environmental, or natural resource exposure to any previously
released petroleurn produet. Furthermora, the Quner recognizes that in arder {o
maintain the status of BFPP, it will have to continue ic provide the cooperation,
assistance and access required by 42 U.5.C. § 96017(40) (E). In addition, the Owner will
have to maintain compliance with land use restrictions established for the Site, and not
impede the implemeniation or the effectiveness of any institulicnal central as required
by 42 U.S.C. § 980%(40) (F)1. To maintain EFPP status, the Cwner must alsc supply
required notices and respond to requests for iInformation or administrative subpoenas in
accordance with 42 U5 .C § 980714000 and 42 U 5.0 § 560140} (&), respactively.

Recommendations

IDEM recommends the removal and proper disposal of the following items j
observed within the on-Site buiiding: :

= Theampty AST aobsarved in the basemeant,

= The muliiple containers of paints, used oil and dye chemicals observed
throughout the interior porions of the on-Site building.

« Thnetwo, empty 55-gallon containers observed in the southern interior
portions of the on-Site building.
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Reasongblte Steps

As of the date of issuance of this Cormfort Letter, limited sarmpling of scil and
ground water has occurred or the Site to contirm the presenca or absence of soi: and
Jround water contamination that may underlie the Site as a rasult of the RECs ioentified
it the 2016 Fhase | ESA and those idertified by IDEM,. including histcrical use of the
Site as an auic repair shop from appraximatehs 1937 though at keast 1950, cocumeantaa
F.E ground water contamitnation at the upgradient SCU facility known as Rally's
{incident #200608127), and the patential for ground water contamination, from multiple
historical dry cleaning operations located upgradient and cross-gradient of the Site.
Therefore, at this time, IDEM has insufficient information 1o provide 2 comprehensive
techrical opinion regarding reasonable steps jor the Site, According to the "Reasonabis
Stops Questions & Answers” within the U5 Environmental Protection Agency's “Inferm
Guidance Regarding Criferia Landowners Must Meesf in Crdey to Qualify for Bona Fide
FProspective FPurchaser, Configuous Froperty Dwner. or Innocent Landowner Limitations
onn CERCLA Liabiity ("Common Elements™)” (May 8, 2003}, coing nothing to investigate
a suspected environmental hazard would likely be insufficient 1o meet the reascnable
sieps requirement for proteciion as a BFPP (See Appendix B, p 4). Additional phase il
investigation results would enable the Owner to make an infarmed determination of the
reasonable steps necessary fo prevent any exposure to hazardous and/or petroleum
substances that may be contaminating the Site as is required to maintain BFPP status
under the applicable statutes. If requested by the Owner, the Program wiil review a
Phasa |l investigation report if one is completed and, as a foflow-up to this etter, provide
a technical opinicn regarding any additional recommenced reascnable steps for the
Shte,

Al this Time, IDEM believes the following are appropriate reascnabte steps for the
Owiner to undertake with respact to the hazardous substances and/or pefroleum
contamination found at the Site in croer to qualify as a BFPP, as well as to safisfy the -
eligibility requirements for issuance of this lefter under the Comfort and Site Status

| efier Polizy:

= |mplemeni and maintain the and use restrictions required by this [sttar,

« Further investigate the RECs identified by IDEM after its review of the 2018
Phase | ESA:

Documented PCE around waler contaminaiion associated with the
upgradient SCU Bally's facility {incident 2200805127, located at 3801
Morth College Avenue.

‘e
k)

o Potential for around water contamination from the historical operations of
multiple dry cleaning facilities iocated upgradient and cross-gradient of the

St
s Upon becoming aware of such information, communicate o IDEM any newly-
obiamed information about exisiing hazardous substance andfor petroleum
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sontamination or any information about new (or previoushy dnidentified)
contamination.

impizmentation of the above-mantioned reasonabls steps in addition o ongoing ;
satisfaction of the additional staiutory conditions will, with respect to IDEM, =satisfy the .
staiutory conditions for State BFPP protaction. Please e advised that any work '
performed 21 the subject property must be dong in accordance with all applicable
anvirasmental laws in order ta ansure no inadverient exacerbation of existing
contamination found on the Site which could give rise io ability.

msirtuttonal Control

since jevals of chromium detected In sail, when compared to chremium VI
screening levets, and PCE levels detected in ground water are above applicable RCG
residential screening lavels, IDEM is requiring an environmental rastictive covenani
(ERC} to be recorded on the deed for the Site fo ensure no exposurs to on-Site
contamination. As a condition of the issuance ana effeciiveness of this letter under the
Comfor and Site Status Letter Policy, the Owner must abide by the land use restrictions
in the enclosed ERC. which are summarized helow:

« All plantings must be in raised beds with clean fill.

v  FHestore soil conditions after excavation and construction activities to ensure
sk of exposure to contaminated scil is eliminated.

« Frohibif use of Stte ground water,

Conclusion

IDEM encourages the redevelopment of the Site. Should additional information
gatnered in conjunclion with future Site investigations and/or remediation demonstrate
that a particular restriction is ne longer necessary to pratect human health and the
grvironment ar that Site conditions are appropnate for unrestricted vas, IDEM will, upon
reguest, consider modification ar termination of the ERC recorded on the deed for the
parcets comprising the Site pursuant to its terms and conditions. Conversely, it is also
possible that new land use restrictions may be necessary in the future due to new
information or changed circumstances at the Site.

Pursuant to the Comfort and Site Status Letter Policy, the deteminations in this
letter are based on the nature and exient of contamination known to IBEWM as of the
date of this letter, as a result of review of information submitled 10 or Gtherwise reviewsd
by IDEM. H additicnal information regarding the nature and extent of contamination at
the Site later becomes available, additional measures may be necessary to satiafy the
reasonable steps requitemsnts of BFPP status. In particular, if new arsas of
contaminalion or new cantaminants are identrfied, the Owner must communicate this
inforration to IDEM upon becoming awara of it and should ensure that reasonabls
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steps are undertaken with respect to such contamination in order to qualify as and
maintain BFPP status. This requirement does not appiy to information developed hy a
third party that shoulc be separately communicated to 1DEM by the third parly.

This ietter shall nat & construad as limiting the Owner's ability 1o rely upon any
other defenses and/or exemptions available to it under any common or environmental
law. nor shall it lirnit any ongoing obligations of the Owner that are reguired to maintain
the status of BEFF. Furthermare, the tarms and conditions of this lefter shali be limited
in application to this letier recipient and this Site, and shal hot be binding on IDEM at

any ather Siie.

If at any time IDEM discovers that the above-mentioned reports, any
representations made o 1DEM, or any other information submitted to or reviawed by
IDEM was inaccuraie, which inaccuracy ¢an be attrhuied 0 the Uwner, then [DEM
rasarves the right to revoke this ietter and pursue any responsible parfizs. Furthermaore,
if any activities undertaken by the Ownet rasull in a hew release or if Site conditions are
iater determined by IDEM 1o constitute an imminent and substantial thrat to human
health or the environment, IDEM reserves the right to reveke this decision and pursuc
any responsible parties. Additionally, this decision does nst apply to past ar present
contamination that is nof described in this Comfort Letter, fufure releases, or applicable
requirements under the Resource Conservation and Recovery Act, 42 U.5.C. § 6301 or
CERCLA. In additicrn. if any acts or amission by the Owner exacerbates the
contamination at the Site, or if the Owner does not implemant and maintain the
reasonable sieps and other statutory requirements outlined in this letter, then the Ownar
would not be considered a BFRPP and may be potentially liable under IC §§ 13-25-4-
&{a), 13-23-13 and/or 13-24-1. Furthermore, activities conducted at the Site subseguant

to purchase that result in a new release can give nise to full liability.

in order for IDEM 1o consider this letter effeciive, the enclosed ERGC, whichn
includes a copy of the Comfort | etter, must ba recorded on the deed for the Site in the
Marien County Recerder's Dfiice. Please retum a certified copy of the filed document to

the address listed below,

Indiana Brownfields Program
100 North Senate Avenue, Room 7278
Indianapolis, Indiana 46204
ATTN: Kyte Hendrmx
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IBEM is plessed to gssiat denderson Developmeant LLC with this redeveiopmant
project. Should you hiave any questions or comments, please contact Kyle Hendrix at
217-234-4530. He can also be reachad vig email at. thendrix@ifa.in.gov.

Sincarely,

o

Peggy Dorssy
Assistant Commissioner
ifice of Land Quality

Enclosure

Co: Jan Pels, U5, EPA Region 5 (alscironic copy)
Meradith Gramealspacher, Indiana Brownfislds Program (efscimonic cogy)
Eyle Handriy, Indiana Brownfields Program (slecironic copy)
Gregg Henry, Nedenveld {electranic copy)



EXHIBIT D

TABLE 1
Commereial Properfy on College, Indianapolis - BFD #4161613

July 2016 Soil Analytical Results
Above RCG Screening Levels

TABLE 2
Commarcial Property on College, Indianapolis — BFD #41610719
July 2016 Ground Water Analytical Results
Above RCG Screening Levels



TABLE 1
Commercial Property on College, indianapolis — BFD #4161015

July 2018 Soil Analytical BResults
Above RCG Screening Levels

Sample Info Detected Cnnst.it_u:ant &
Result {parts per millien (ppmj)
Location ”E;‘Ltgs} Chromium’
SB-2 0.5-1 11
RDCSL 42
_____ IDCSL L B3
EXDCSL 2,700

Mctes:  hold = above RCG Residential Cirest Contact screenng Level
bgs = beldw ground surfacs
" Because the chromium was not speciatec between trivaient chremium (chremium 111 and the
mecre foxic hexavalent chromium (chromium V1. IDEK, in the meost consaervative approach,
compared the analyticaf res alts to hexava:ent chromium.

TABLE 2

Commercial Property on College, Indianapolis — BFD #4161019

July 2016 Ground Water Analytical Results
Above RCG Screening Levels

Sample Info Detected Cunﬁt_itpent & :
Result {parts per hillion {pph))
Location | fEeEtF;:t;s] Tetrachloroethylena {PCE)
; SB-2 18 - 22 24 -
: Res TAP GWSL 5
Res VEGWSL | 110
Ind WVEGYWS). 470 ]

Flotes: hold = above KOG Kesidential Tap Ground Wate- Screening Level
Dgs = below ground surface
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Commercial Praperty on College, Indianapolis — BFD #161019
Site Map Depicting the Sampling Location At Which
CQOCs Were Detected Above Applicable IDEM RCG Screening Levels

CISOLANAER: Informution on this map is being provided to degict environmental condftions on the Rea)
Estata hat are the subject of e jand use rastictions contained i e Coveranl fo which (s map s
altached and mearpavated. The latd yse restictrons containoed i the Dovenant ware deeried agoreonaie
by the Dopardmant bhazed on nfarmaiicn provided fo the Departnrent by the Owner or ahothsar party
invesiigating and'or remediafing the emviranrental conditions on the Ragl Estale, This mao cuannot bo rofiod
Lo s & agpiction of al curvent anviranmantal conditions an tho Roal Esfute, norcar i ba relicd wron in
he2 fiefiarer s oopieling erviranmestal condifions on the Heal Esfate.
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