INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
We Protect Hoosiers and Our Environment.

100 M. Sanale Avanua + Indianapalis, IM 46204

[BDD) 4516027 - (317)232-B803 - www.idem.IN.gaow
Eric J. Holeamb Brian C. Rockenzsuess

Crenvernor Canenissmner

March 15, 2022

Via Certified Mail# 7017240000007 46 5665 Via Certified Mail# 701 7240000000746 5672
Mark Keener, CAQO National RegisteredAgents, Inc.

Keener Metal Fabricating, LLC Registered Agent for Keener Metal

950 Conwell Street Fabricating, LLC

Connersville, Indiana 47331 5540 Western Avenuue

Connersville, Indiana 47331
Dear Mr. Keener:

Re:  Notice of Violation and Proposed Agreed Order
Keener Metal Fabricating, LLC
Case No.: 2021-28357-H
EPA ID No.: IND990735219

Connersville, Fayette County

Qualified offer of settlement: inadmissible per Rule 408 of the Ind. Rules of Evidence.
IDEM asserts that any offer to compromise a claim or any acceptance of such offer does
not bind or obligate the parties of this enforcement action in the absence of a final order of
the agency.

IDEM conducted an investigation of Keener Metal Fabricating, LLC and has made a
preliminary determination that violations of environmental management laws and rules exist. Per
IC 13-30-3-3, enclosed please find a Notice of Violation that sets forth the alleged violations and
a proposed Agreed Order which constitutes a qualified offer of settlement.

You may request a settlement conference to discuss the allegations and the actions necessary
to correct and resolve the violations, which may include injunctive relief and the establishment
of a compliance schedule. Payment of a civil penalty will also be discussed. The civil penalty
amount noted in the proposed Agreed Order contains a preliminary penalty figure for settlement
discussion purposes only and is based on penalty calculations associated with the alleged
violations set forth in the Notice of Violation. A portion of the civil penalty may be offset by
performing an approved Supplemental Environmental Project (SEP). Typical SEPs have
included pollution prevention, pollution control, and environmental restoration projects. A copy
of IDEM s SEP policy may be obtained from this office or at IDEM’s website at

www I N.cov/iidem.

The individual signing the enclosed Agreed Order should be fully authorized to execute the
document and legally bind the parties. The timely entry into an Agreed Order, which saves you
and IDEM time and resources, may lead to a reduction in the civil penalty.

An F.-'.| wal b e IlJl.i'l_'r Emi |'!||1:-_'.--.'.‘.|’ [ : RL‘:'lll:'.lli'l:ll P.'rl'-.'.'.l'
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IDEM is not required to extend the offer of entry into an Agreed Order for more than 60
days. You may enter into an Agreed Order without admitting that the violations occurred.
Additionallv. to encourage a imely asreement. IDEM mav off er a one time twenty percent
reduction ( 20%) to the Civil Penalty for 60) davs afier receipt of this Notice of Violation.

If an Agreed Order is not entered into, IDEM may proceed to issue a unilateral notice and
order requiring compliance with the environmental laws, mles, and'or permit, including payment
of a civil penalty. Please contactme at (317) 233-3954 or via email at Imcclure/@idem IN gov if
vou have any questions or if you wish to request a settlement conference.

Sincerely,

/

M r{; ﬂ..Ifém{}

Linda L. McClure
senior Environmental Manager

Enforcement Section
Office of Land Quality

Enclosures

cc:  Fayette County Health Departm ent
Hannah Stalder, IDEM, Hazardous Waste Compliance
IDEM Virtual Cabinet
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NOTICE OF VIOLATION

Via Certified Mail# 70172400000007465665  Via Certified Mail# 701 724 00000007465801

Mark Keener, CAO National Registered Agents, Inc.

Keener Metal Fabricating, LLC Registered Agent for Keener Metal Fabricating, LLC
950 Conwell Street 334 N. Senate Avenue

Connersville, Indiana 47331 Indianapolis, IN 46204

Case No.: 2021-28357-H

Pursuant to Indiana Code ("IC™) 13-30-3-3, the Indiana Department of Environmental
Management ( IDEM™) issues this Notice of Violation. Based on an investigation including an
inspection conducted on September 15, 2021, by an IDEM representative, IDEM has reason to
believe Keener Metal Fabricating, LLC ( Respondent™) violated environmental statutes and
rules. The violations are based on the following:

1. Eespondent is Keener Metal Fabricating, LL C, which owns/operates the facility, with
EPA ID No. IND990735219, located at 419 East 10™ Street, in Connersville, Fayette

County, Indiana (" Site™).

| S

329 Indiana Administrative Code ("TAC™) 3.1 incorporates certain federal hazardous

waste management requirem ents found in 40 Code of Federal Regulations ("CFR™) Parts
260 through 270 and Part 273, including those identified below.

3. Pursuant to 40 CFR 262.11(a). a person who generates a solid waste must determine if
that waste is a hazardous waste at the point of waste generation, before any dilution,
mixing, or other alteration of the waste occurs, and at anv time in the course of its
management that it has, or may have, changed its properties as a result of exposure to the
environment or other factors that may change the properties of the waste such that the
E.CEA classification of the waste may change.

As noted during the inspection, Respondent did not make a hazardous waste
determination on waste paint filters and used light bulbs, which are solid wastes
generated by Respondent.

4. Pursuant to 329 TAC 3.1-1-10, every hazardous waste generator, transporter, or owner or
operator of a hazardous waste facility shall notify the commissioner of its hazardous
waste activity on the approved forms.

As noted during the inspection, Respondent failed to notify the Commissioner of
hazardous waste generator activities. Specificallv, Respondent last notified as a very
small quantity generator in 2002 but operated as a small quantity generator in 2020,

An Equval Opportemby Empl. Recvelad P r
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5. Pursuant to IC 13-22-4-3_1(b), a hazardous waste small quantity generator (5QG).1.e.. a
person that generates, in any one or more calendar months of a calendar vear:

a) more than one hundred (100) kilograms but less than one thousand (1.000)

kilogram s of hazardous waste;

b) less than one (1) kilogram of acute hazardous waste; or

c) less than one hundred (100) kilograms of material from the cleanup spillage of
acute hazardous waste; or

accumulates at least one thousand (1,000) kilograms of hazardous waste or less than one
(1) kilogram of acute hazardous waste shall, before March 1 of each vear. submit to the
department on forms provided by the department, a report that summarizes the person's
hazardous waste shipments during the previous calendar vear.

Eespondent generated at SQG levels in 2020 and should have submitted a 2020 annual
manifest report by March 1, 2021.

A review of IDEM records pertaining to the Site revealed that, as of December 20, 2021,
Eespondent had not submitted a 2020 annual manifest report.

6. Pursuant to 40 CFR 262.15(a)4), a container holding hazardous waste must be closed at
all imes during accumulation except when adding, removing, or consolidating waste; or
when temporary venting of container is necessary.

As noted during the inspection, Respondent accumulated one (1) 55-gallon container and
three (3) 5-gallon containers of hazardous waste at or near the point of generation without
a permit and without the containers being stored closed during accumulation.

7. Pursuant to 40 CFE. 262.15(a)}5)1). a generator must mark or label its satellite hazardous
waste containers with the words "Hazardous Waste.™

As noted during the inspection, Respondent accumulated one (1) 53-gallon container and
three (3) 5-gallon containers of hazardous waste at or near the point of generation without
a permit and did not properly mark satellite accumulation containers with the words
“Hazardous Waste ™

8. Pursuant to 40 CFR 262.15(a){3)i1), a generator must mark or label its satellite
hazardous waste containers with an indication of the hazards of the contents.

As noted during the inspection, Respondent accumulated one (1) 55-gallon container and
three (3) 5-gallon containers of hazardous waste at or near the point of generation without
a permit and did not properly mark satellite accumulation containers with an indication of
the hazards of the contents.

9. Pursuant to 329 TAC 13-4-3(d). generators must label all used oil containers and
aboveground tanks with the words “Used Oil ™
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As noted during the inspection, Respondent did not label one (1) used oil 55-gallon
container with the words “Used Gil.”

Pursuant to [C 13-30-3-3, the Commissioner herein provides notice that the violations may exist
and off ers an opportunity to enter into an Agreed Order providing for the actions required to
correct the violations and. as necessary and appropriate, for the payment of a civil penalty. The
Commissioner is not required to extend this offer for more than sixty (60) days.

Pursuant to [C 13-30-3-3, an alleged violator may enter into an Agreed Order without admitting
the violations occurred. IDEM encourages settlement by Agreed Order. thereby resulting in
quicker correction of the environmental violations and avoidance of extensive litigation. Timely
settlement by Agreed Order may resultin a reduced civil penalty. Also, settlement discussions
will allow Respondent the opportunity to present any mitigating factors that may be relevant to
the violations.

If an Agreed Order is not entered into within sixty (60) days of receipt of this Notice of
Violation, the Commissioner may issue a Notice and Order under IC 13-30-3-4 containing the
actions that must be taken to correct the violations and requiring the payment of an appropriate
civil penalty. Pursnant to IC 13-30-4-1, the Commissioner may assess penalties of up to 525,000
per day for each violation.

Please contact Linda McClure at (317) 233-3954 or lm cclure@idem IN gov within fifteen (15)
days of receipt of this Notice to discuss resolution of this matter.

For the Commissioner:

N
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Date: 37/ 20

Bruce Kizer. Branch Chief
Compliance Branch
Office of Land Quality



IDEM INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGE MENT
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STATE OF INDIANA ) 8S: BEFORE THE INDIANA DEPARTMENT OF
)
COUNTY OF MARION ) ENVIEONMENTAL MANAGEMENT
COMMISSIONER OF THE DEPARTMENT )]
OF ENVIRONMENTAL MANAGEMENT, )]
)
Complainant, )
)
V. ) Case No. 2021-28357-H
)
KEENER METAL FAERICATING, LLC, )
)
B espondent. )
AGREED ORDER

Complainant and Respondent desire to settle and compromise this action without hearing or
admudication of any issue of fact or law, and consent to the entry of the following Findings of
Fact and Order. Pursuant to Indiana Code ("IC™) 13-30-3-3_ entry into the terms of this Agreed
Order does not constitute an admission of any violation contained herein. Respondent’ s entry
into this Agreed Order shall not constitute a waiver of any defense, legal or equitable, which
Eespondent may have in any future administrative or mdicial proceeding, except a proceeding to
enforce this order.

[ FINDINGS OF FACT
1. Complainant 1s the Commissioner { Complainant™) of the Indiana Department of

Environmental Management ( IDEM™), a department of the State of Indiana created by
IC 13-13-1-1.

-]

Respondent is Keener Metal Fabricating, LL C, which owns/operates the facility, with
EPA ID No. IND990735219 located at 419 East 10% Street, in Connersville, Fayette

County, Indiana (" Site™).
3. IDEM has jurisdiction over the parties and the subject matter of this action.

4. Pursuant to [C 13-30-3-3, IDEM issued a Notice of Violation ( WOV ™) via Certified Mail
to:

Mark Keener, CAQO National Registered Agents, Inc.
Keener Metal Fabricating, LLC Registered Agent for Keener Metal Fabricating, LLC

An Equal O pportunity E mployer ﬂ‘ Please Reduce, Reuse, Recycle

& State that Warks
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930 Conwell Street 334 N. Senate Avenue
Connersville, Indiana 47331 Indianapolis, IN 46204

5. Respondent last notified EPA of very small quantity generator activities on April 11,
2002.

6. Eespondent manufactures custom fabricated material handling containers, racks, and
dunnage.

7. 329 Indiana Administrative Code ( TAC™) 3.1 incorporates federal hazardous waste
management requirements found in 40 Code of Federal Regulations ( CFR”™) Parts 260
through 270 and Part 273, including those identified below.

8. During an investigation including an inspection on September 15, 2021, conducted by a

representative of IDEM, the following violations were found:

Pursuant to 40 CFE 262.11(a), a person who generates a solid waste must determine
if that waste is a hazardous waste at the point of waste generation, before any
dilution, mixing, or other alteration of the waste occurs, and at any time in the course
of its management that it has, or mayv have, changed its properties as a result of
exposure to the environment or other factors that may change the properties of the
waste such that the RCRA classification of the waste may change.

As noted during the inspection, Respondent did not make a hazardous waste
determination on waste paint filters and used light bulbs, which are solid wastes

generated by Respondent.

On January 21, 2022, Respondent completed a hazardous waste determination on
the waste paint filters and determined that they are nonhazardous.

Pursnant to 329 JAC 3.1-1-10, every hazardous waste generator_ transporter, or
owner or operator of a hazardous waste facility shall notify the commissioner of
its hazardous waste activity on the approved forms.

As noted during the inspection, Respondent failed to notify the Commissioner of
hazardous waste generator activities. Specifically, Respondent last notified as a

very small quantity generator in 2002 but operated as a small quantity generator
in 2020.

Pursuant to IC 13-22-4-3 1(b), a hazardous waste small quantity generator (50QG),
i.e.. a person that generates, in any one or more calendar months of a calendar
vear:

a) more than one hundred (100) kilograms but less than one thousand (1.000)
kilogram s of hazardous waste;
b) less than one (1) kilogram of acute hazardous waste; or
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c) less than one hundred (100) kilograms of material from the cleanup
spillage of acute hazardous waste; or

accumulates at least one thousand (1,000} kilograms of hazardous waste or less
than one (1) kilogram of acute hazardous waste shall, before March 1 of each
vear, submit to the department on forms provided by the department, a report that
summarizes the person's hazardous waste shipments during the previous calendar
Year.

Eespondent generated at SQG levels in 2020 and should have submitted a 2020
annual manifest report by March 1, 2021.

A review of IDEM records pertaining to the Site revealed that, as of December
20, 2021, Respondent had not submitted a 2020 annual manifest report.

Pursnant to 40 CFE. 262.15(a)4). a container holding hazardous waste must be
closed at all times during accumulation except when adding, removing, or
consolidating waste; or when temporary venting of container is necessary.

As noted during the inspection, Respondent accumulated one (1) 55-gallon
container and three (3) 5-gallon containers of hazardous waste at or near the point
of generation without a permit and without the containers being stored closed
during accumulation.

Pursuant to 40 CEE 262.15(a)(5)(1). a generator must mark or label its satellite
hazardous waste containers with the words “"Hazardous Waste.”

As noted during the inspection, Respondent accumulated one (1) 55-gallon
container and three (3) 5-gallon containers of hazardous waste at or near the point
of generation without a permit and did not properly mark satellite accumulation
containers with the words "Hazardous Waste ™

Pursnant to 40 CFE 262.15(a)(5)11). a generator must mark or label its satellite
hazardous waste containers with an indication of the hazards of the contents.

As noted during the inspection, Respondent accumulated one (1) 55-gallon
container and three (3) 5-gallon containers of hazardous waste at or near the point
of generation without a permit and did not properly mark satellite accumulation
containers with an indication of the hazards of the contents.

Pursuant to 329 [AC 13-4-3(d). generators must label all used oil containers and
aboveground tanks with the words "Used Oil ™

As noted during the inspection, Respondent did not label one (1) used oil 55-
gallon container with the words "Used il.”
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9.

| -

L

Orders of the Commissioner are subject to administrative review by the Office of
Environmental Adjudication under IC 4-21_5; however, in recognition of the settlement
reached. Eespondent acknowledges notice of this right and waives any right to
administrative and judicial review of this Agreed Order.

II. ORDER

This Agreed Order shall be effective (" Effective Date™) when it is approved by
Complainant or Complainant’ s delegate and has been received by Respondent. This
Agreed Order shall have no force or effect until the Effective Date.

E.espondent shall comply with the statutes and mles listed in the findings of fact above.

Within thirty (30) days of the Effective Date, Eespondent shall conduct a hazardous
waste determination on the used light bulbs.

Within forty-five (43) days of the Effective Date, Respondent shall submit documentation
that the requirements in Order paragraph #3 have been completed.

Within thirty (30) davs of the Effective Date, Eespondent shall notify IDEM of its current
hazardous waste generator activities via RCR Ainfo epa gov. Instructions can be found

here: IDEM: Managing Waste: How to Obtain a New ECRA ID Number.

Within thirty (30) days of the Effective Date, Eespondent shall submit the 2020 annual
report (due March 2021). Instructions can be found here:
https:/www.in. gov/idem 'waste resources/applicati ons-and-forms/annual -report-and-

bienni al-report/ .

Immediatel v upon the Effective Date, Respondent shall ensure that containers are closed
and properly marked/labeled as required by 40 CFR 262.15 and 329 JAC 13-4-3(d).

All submittals required by this Agreed Order, unless IDEM notifies Respondent
otherwise in writing, shall be sent to:

Linda McClure, Enforcement Case Manager
Office of Land Quality

Indiana Departm ent of Environm ental Managem ent
100 North Senate Avenue

Indianapolis, IN 46204-2251

Pursuant to [C 13-30-4-1, Respondent is assessed and agrees to pay a civil penalty of
Five Thousand Seven Hundred Fifty Dollars (55.730). Eespondent shall pay by the due
date printed on the Invoice, as attached.

Civil and stipul ated penalties are pavable to the “Environmental Managem ent Special
Fund™ by:
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10.

11.

Mail:
Civil penalties are payable by check to the "Environmental Management Special Fund.™
Checks shall include the Case Number of this action and shall be mailed to:

Indiana Department of Environm ental Managem ent
Accounts Receivable

IGCN, Room 1340

100 North Senate Avenue

Indianapolis, IN 46204

Online:

Accounts Receivable is accepting payments online by e-Check, Master Card. Visa or
Discover. Please visit www. IN. gov/IDEM. Under Online Services, click Online Payment
options and follow the prompts. A processing fee of 51 plus 1.99% will be charged for
credit card payments. A processing fee of 51.00 will be charged for e Check payments._
The Case Number is required to complete the process.

Phone:

Youmay also call us at 317-234-3099 and foll ow the instructions for Master Card, Visa
or Discover pavments. A processing fee of 51 plus 1.99% will be charged for credit card
payments. A processing fee of 51.00 will be charged for e Check payments.

The Case Number is required to complete the process.

In the event the terms and conditions of the following paragraphs are violated,
Complainant may assess and Respondent shall pay stipul ated penalties in the following
amounts:

Paragraph Stipulated Penaltv
3 5250 per week
4 5100 per week
5 5100 per week
6 5100 per week

Stipulated penalties shall be due and pavable no later than the thirtieth day after
Respondent receives written notice that Complainant has determined a stipulated penalty
is due; the thirtieth day being the "Due Date.” Complainant may notify Eespondent at
any time that a stipulated penalty is due. Failure to notifv Respondent in writing in a
timel y manner of a stipulated penalty assessment shall not waive Complainant’s right to
collect such stipulated penalty or preclude Complainant from seeking additional relief
against Respondent for violation of this Agreed Order. WNeither assessment nor payment
of stipulated penalties shall preclude Complainant from seeking additional relief against
Eespondent for a violation of this Agreed Order; such additional relief includes any
remedies or sanctions available pursuant to Indiana law, including, but not limited to,
civil penalties pursuant to IC 13-30-4.

In the event that the monies due to IDEM pursnant to this Agreed Order are not paid on
or before their Due Date, Respondent shall pay an additional penalty of 10 percent,
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13.

14.

16.

17.

18.

19.

S
b

pavable to the “Environmental Management Special Fund,” and shall be payable to
IDEM in the manner specified in Paragraph 2, above.

Signatories to this Agreed Order certif v that they are fully authorized to execute this
Agreed Order and legallv bind the party they represent.

This Agreed Order shall applv to and be binding upon Respondent and all successors and
assigns. Respondent shall provide a copy of this Agreed Order, if in force, to any
subsequent owners, successors, or assigns before ownership rights are transferred.

Nochange in ownership, corporate, or partnership status of Eespondent shall in any way
alter the Respondent’s status or responsibilities under this Agreed Order.

E.espondent shall ensure that all contractors, firms, and other persons performing work
under this Agreed Order comply with the terms of this Agreed Order.

In the event that any terms of this Agreed Order are found to be invalid, the remaining
terms shall remain in full force and effect and shall be construed and enforced as if this
Agreed Order did not contain the invalid terms.

This Agreed Order is not and shall not be interpreted to be a permit or a modification of
an existing permit. This Agreed Order, and IDEM s review or approval of any submittal
made by Eespondent pursuant to this Agreed Order, shall not in any way relieve
E.espondent of the obligation to comply with the requirements of anvy applicable permits
or any applicable Federal or State laws or regulations.

Complainant does not, by its approval of this Agreed Order, warrant or aver in any
manner that Respondent’s compliance with any aspect of this Agreed Order will result in
compliance with the provisions of anv permit, order, or anv applicable Federal or State
law or regulation. Additionally, IDEM or anvone acting on its behalf shall not be held
liable for any costs or penalties Eespondent may incur as a result of Respondent’s eff orts
to comply with this Agreed Order.

Nothing in this Agreed Order shall prevent or limit IDEM's rights to obtain penalties or
injunctive relief under any applicable Federal or State law or regulation, except that
[DEM may not, and hereby waives its ight to seek additional civil penalties for the
violations specified in the NOV_

Nothing in this Agreed Order shall prevent IDEM or anyone acting on its behalf from
communicating with the U.S. Environmental Protection Agency (U.5. EPA) or any other
agency or entity about any matters relating to this enforcement action. IDEM or anyone
acting on its behalf shall not be held liable for any costs or penalties Respondent may
incur as a result of such communications with the U5, EPA or any other agency or
entity.

This Agreed Order shall remain in effect until IDEM 1ssues a Resolution of Case letter to
E.espondent.
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TECHNICAL RECOMMENDATION:
Department of Environmental Management

Vst srehs o
By: ,71 WAt NE 1O

Jennifer Reno, Chief
Land Enforcement Section

Compliance Branch
Office of Land Quality

Date:  2/11/20212

RESPONDENT:

By:

Printed:

Title:

Date:

COUNSEL FOR RESPONDENT:

Bv:

Printed:

Date:

APPROVED AND ADOPTED BY THE INDIANA DEPARTMENT OF ENVIRONMENTAL

MANAGEMENT THIS DAY OF

.20

For the Commissioner:

Peggv Dorsey
Assistant Commissioner

Office of Land Quality
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